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EXTRACT FROM BY-LAWS

Section 9. No book shall, at any time, be taken from the

Library Room to any other place than to some court room of a

Court of Record, State or Federal, in the City of San Francisco,

or to the Chambers of a Judge of such Court of Record, and

then only upon the accountable receipt of some person entitled

to the use of the Library. Every such book so taken from the

Library, shall be returned on the same day, and in default of

such return the party taking the same shall be suspended from

all use and privileges of the Library until the return of the book

or full compensation is made therefor to the satisfaction of the

Trustees.

Sec. 11. No books shall have the leaves folded down, or be

marked, dog-eared, or otherwise soiled, defaced or injured. Any

party violating this provision, shall be liable to pay a sum not

exceeding the value of the book, or to replace the volume by a

new one, at the discretion of the Trustees or Executive Commit-

tee, and shall be liable to be suspended from all use of the

Library till any order of the Trustees or Executive Committee

in the premises shall be fully complied with to the satisfaction

of such Trustees or Executive Committee.
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NAMES AND ADDRESSES OF ATTORNEYS
OF RECORD.

ARTHUR FRAME and JAS. S. TRUITT, of An-

chorage, Alaska,

For Plaintiffs-Appellants.

W. H. RAOER, of Anchorage, Alaska,

For Jewel Gold Mining Company, De-

fendant-Appellee. [1*]

Filed Jan. 13, 1923.

In the District Court for the Territory of Alaska.

Third Division.

J. M. DIKEMAN, No. A-299,

W. A. BAKER, No. A-300,

MARAH L. WHITNEY, No. A-304 and 305.

ERNEST COVE and A. J. BROWN, No. A.-306,

MIKE ZAKULA, No. A -310,

J. C. MURPHY, No. A-315,

Plaintiffs,

vs.

JEWEL GOLD MINING COMPANY, a Corpo-

ration, and JEWEL MINING SYNDI-
CATE, a Corporation,

Defendants.

DECREE.

BE IT REMEMBERED: That the above-entitled

action came on regularly for trial before the Court

*Page-number appearing at foot of page of original certified Tran-

script of Eecord.
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at Anchorage, Alaska, on the 28th day of De-

cember, 1922, the same being an adjourned day

of the special November, 1922, term of said Court.

The plaintiffs appeared in person and by their

attorneys James S. Truitt, Leopold David, and

Arthur Frame. Defendants appeared by their at-

torney W. H. Rager^ Esq. It appearing to the

Court that the matters in controversy in all of the

above-entitled actions involved the foreclosure of

labor liens on behalf of the plaintiffs and their

assignors on the property of the defendants' which

property in each case is identicalj an order of the

Court was duly made consolidating the said actions

pursuant to the provisions of Section 10 of Chapter

13 of the 1915 Session Laws of the Territory of

Alaska, and directing that all further proceedings

be had in the above-entitled cause No. A-299,

wherein J. M. Dikeman is plaintiff, and that all

findings, judgments and decrees be filed and entered

therein. Thereupon both oral and documentary

evidence was introduced on behalf of the plain-

tiffs in each of said causes, the defendants not

offering any evidence, the Court having heard the

evidence and proof offered on behalf of the said

parties and the arguments of attorneys, and being

fully advised in the premises, and the said cause

being submitted [2] to the Court for its de-

cision, and the said Court having considered the

same and having heretofore made and signed its

findings of fact and conclusions of law wherein it

announced its decision in favor of said plaintiffs

as in said findings tet forth; now, therefore, on
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motion of the said attorneys for the said plain-

tiffs, it is hereby ORDERED, ADJUDGED AND
DECREED that the liens of claimants J. M. Dike-

man for the sum of $650.00, Freeman Chessey for

the sum of $588.00, Tony Polo for the sum of

$513.00, Steve Thornton for the sum of $646.00,

James O'Day for the sum of $639.00, J. G. Hately

for the sum of $826.00, James Dolan for the sum
of $1,020.00, and Thomas Downes for the sum of

$315.00, all now held and owned by J. M. Dikeman,

the plaintiff in cause No. A-299', amounting in all

to $5,197.00; and the liens of claimants W. A.

Baker for the sum of $407.00, Jack Wheaton for

the sum of $822.00, A. J. Bubnick for the sum
of $422.40, Charles Huff for the sum of $544.00,

H. J. Wilson for the sum of $722.00, Elmer Larson

for the sum of $882.00, Earnest Levin for the sum

of $738.00, Henry Riss for the sum of $516.00,

and Gene Shanklin for the sum of $1,044.00,

amounting in all to $6,097.40, and all now held

and owned by the said W. A. Baker, plaintiff in

cause No. A-300; and the liens of claimants Marah

L. Whitney for the srnn of $1,446.00, John Ma-

linchcff for the sum of $1,446.00, and Clarence W.
Whitney for the sum of $590.00, amounting in all

to $3,482.00, and all now held and owned by the

said Marah L. Whitney, the plaintiff in causes

No. A-304 and A-305; and the lien of claimant

Ernest Gove for the sum of $738.00, one of the

plaintiffs in action No. A-306; and the liens of

claimants Rade Stetich for the sum of $499.00,

Mike Vivovitch for the sum of $321.00, and Eli
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Rodovich for the sum of $498.00, amounting in all

to $1,318.00, and all now held and owned by Mike

Zakula, the plaintiff in cause No. A-310; and the

liens of claimants O. E. Nelson for the sum of

$198.00, and Peter Cannoh for the sum of $531.00,

amounting in all to $729.00, both now owned and

held by J. C. Murphy, the plaintiff in cause No.

A-315, are and have been since the date of the

filing and recording thereof, each and all valid

and subsisting liens upon and against the interest

of the defendants Jewel Gold Mining Company, a

corporation, the owner of said property and

premises, and the Jewel Mining Syndicate, a cor-

poration, [3] the lessee of said property and

premises in and to all those certain quartz mining

claims described and known as the Jewel, Nugget,

Sheep, Goat, Cub, Bear, Moose, Caroline, Goldie,

Nellie, and Gladys, and the said claims form a

group generally known as the Jewel Mine, being

situate on the left limit of Crow Creek in the

Knik Recording Precinct, Territory of Alaska,

Third Division, together with the mill used in

connection therewith, situate about 1500 feet in a

westerly direction from the mine workings, and

being a twenty-ton Standard Ball Mill with Com-

pressors, drills, and equipment, together with ap-

purtenances; and IT IS FURTHER ORDERED,

ADJUDGED AND DECREED that the said de-

scribed property and premises may be sold in the

manner prescribed by law to satisfy the said liens,

the costs and expenses, and that from and out of the

proceeds of such sale, the said plaintiffs or their
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attorneys be paid in the first place, the costs

and expenses of and incidental to the sale, and the

sum of $2,648.60, attorneys' fees herein; also the

sum of $250.93 paid for filing and preparing the

said liens and the sum of $17,561.40 being the total

amount of said liens together with interest thereon

at the rate of eight per cent per annum, amounting

at the date of the trial of this case to wit, Decem-

ber 28, 1922, to the sum of $482.16, making alto-

gether the sum of $20,943.09, together with the cost

of said several suits taxed by the Clerk at $ ,

with interest on said amounts from the 28th day of

December, 1922, until paid.

IT IS FURTHER ORDERED, ADJUDGED
AND DECREED, that from the moneys arising

from the sale of said property and premises, the

said plaintiffs mentioned in this decree be paid

in proportion to the amounts of their several claims,

together with interest, costs, expenses, and at-

torney's fees; costs of suit and sale being first paid

in full, and that if the moneys arising from the

sale thereof shall be insufficient to pa}^ the amounts

so found due the said several plaintiffs as above

stated, with interest, costs, and expenses of sale

as aforesaid, the United States Marshal for the

Territory of Alaska, Third Division, shall specify

the amount of such deficiency and balance due

upon this judgment in his return of said sale, and

that on the coming [4] in and filing of such

return, the said plaintiffs may have and recover

of and from the defendant Jewel Mining Syndi-
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cate the amount of such deficiency and that exe-

cuton therefor may issue.

Done in open court at Valdez, Alaska, this 13th

day of January, 1923.

E. E. RITCHIE,
District Judge.

Entered Court Journal No. 13, Page No. 687.

Service of the within and foregoing decree and

receipt of a copy thereof is hereby admitted this

10 day of January, 1923.

W. H. RAGER,
Attorneys for Defendants. [5]

Filed Jun. 11, 1923.

[Caption and Title.]

ALIAS EXECUTION.

The President of the United States of America

to the United States Marshal for the Terri-

tory of Alaska, Third Division, GREETING:
WHEREAS, on the 13th day of January, 1923,

at Valdez, Alaska, in the above-entitled court and

cause, a judgment and decree v^as duly made and

entered therein against the defendant corporations,

Jev^el Gold Mining Company and Jewel Mining Syn-

dicate, wherein it was ordered adjudged and decreed

that the above-named plaintiffs and each of them

were entitled to and had a lien upon those certain

quartz mining claims belonging to said defendants,

situate on the left limit of Crow Creek, in the

Xnik Recording Precinct, Territory of Alaska,
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Third Division, and generally known as the Jewel,

Nugget, Sheep, Goat, Cub, Bear, Moose, Caroline,

Goldie, Nellie and Gladys, said claims forming a

group generally known as the Jewel Mine, to-

gether with the mill used in connection therewith,

situate about 1500 feet in a westerly direction

from the mine workings, and being a twenty-ton

Standard Ball Mill with compressors, drills and

equipment, for the sum of $5,197,00 in cause of

action No. A-299, wherein J. M. Dikeman is plain-

tiff; for the sum of $6,097.40 m action No. A-300,

wherein W. A. Baker is plaintiff; for the sum of

$3,482.00 in causes No. A-304 and A-305, wherein

Marah L. Whitney is plaintiff; for the sum of

$738.00 in cause No. A-306, wherein Ernest Gove

and A. J. Brown are plaintiffs; for the sum of

$1,318.00 in cause No. A-310, wherein Mike [6]

Zakula is plaintiff, and for the sum of $729.00

in cause No. A-315, wherein J. C. Murphy is

plaintiff, all of said claims aggregating the sum

of $17,561.40, besides interest thereon at the rate

of 8% per annum, amomiting at the date of trial

of this cause, to wit: December 28, 1922, $482.16,

and also the sum of $250.93 paid for filing and

preparing said liens, and the sum of $2,648.60, at-

torneys' fees herein making altogether the sum of

$20,943.11, besides the costs of said suits taxed at

$213.15, with interest on said amomits from the 28th

day of December, 1922, until paid at the rate of 8%
per annum, and

WHEREAS, it was also ordered, adjudged and

decreed that all and singular the property and
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premises herein mentioned, against which the sev-

eral claims of lien are made be sold by the United

States Marshal for the Territorj^ of Alaska, Third

Division, in the manner provided by law, and that

out of the proceeds of the said sale, the said mar-

shal retain first the amount of his fees and the

costs and expenses of said sale, and that he then

pay to the plaintiffs or their attorneys the sum
of $2,648.60, attorneys' fees in said suits; the sum

of $250.93, for preparing and filing said liens and

the balance of said indebtedness, amounting to

$18,043.56, with interest thereon at the rate of

8% per annum from the 28th day of December,

1922, until paid and the costs of this suit.

NOW, THEREFORE, you, the said United

States Marshal, are hereby commanded to make

levy and sale, pursuant to the statute in such case

made and provided, of the hereinbefore mentioned

and described pix)perty and premises, and that

after deducting your costs, charges, fees, com-

missions and expenses, you apply the proceeds of

the said sale to the payment of the indebtedness

hereinbefore described in the manner and order

and to the several persons and in the various

amounts specifically designated, with interest and

costs; and of this writ make due return to the

court within sixty days from the receipt thereof,

with your doings indorsed thereon. Herein fail

not and have you then and there this writ. [7]
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WITNESS, the Hon. E. E. RITCHIE, Judge of

said court, and the seal of said court hereunto

affixed, this the 2d day of May, 1923.

[Court Seal] W. N. CUDDY,
Clerk.

By Robt. S. Bragaw, Sr.,

Deputy.

Rec'd May 2, 1923.

H. P. SULLIVAN,
U. S. Marshal.

By C. W. Mossman,

Deputy. [8]

MARSHAL'S RETURN.

United States of America,

Territory of Alaska,—ss.

I, H. P. Sullivan, United States Marshal in and

for the Territory of Alaska, Third Judicial Division,

do hereby certify that I received the attached execu-

tion on the 2d day of May, 1923, and that thereafter

and on the 2d day of May, 1923, I duly levied the

same upon the property in said decree mentioned,

and more particularly described as the Jewel,

Nugget, Sheep, Goat, Cub, Bear, Moose, Caroline,

Ooldie, Nellie and Gladys lode mining claims,

situate on the left limit of Crow Creek, in the

Anchorage Recording Precinct (formerly Knik

Recording Precinct), Territory of Alaska, Third

Division, said claims forming a group generally

known as the Jewel Mine, together with the mill

used in connection therewith, situate about 1500 feet
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in a westerly direction from the mine workings, and

being a twenty-ton Standard Ball Mill with com-

pressors, drills and equipment, and that I duly gave

notice of said levy and of the sale of said property

by posting a notice, particularly describing the same,

for four weeks prior to the day of sale in three

public places, one of which notices was posted on

the door of the postof&ce in Anchorage, Alaska, it

being the postoffice nearest to the place where the

sale was to take place, and that I also published a

copy of said notice once a week for the period of

four weeks in the "Anchorage Daily Times," a

newspaper of general circulation, published in the

town of Anchorage, Alaska, and being the paper

published nearest to the place of sale, said notice

being so published by me on the 3d, 10th, 17th, 24th

and 31st days of May, 1923, respectively, the printed

copy of said notice being hereto attached and made

a part of this return; that on the said 2d day of

June, 1923, at the hour of two o'clock in the after-

noon of said day, I duly attended the said sale and

deeming it for the advantage of all concerned and

with the consent of the plaintiff in said action, I

postponed the said sale for the period of one week

or until the 9th day of June, 1923, at the hour of

two o'clock in the afternoon of said day, giving

notice of such postponement and adjournment by

public proclamation made at the same time ; that on

the said 9th day of June, [9] 1923, at the hour

of two o'clock in the afternoon of said day, at the

front door of the United States courthouse in the

town of Anchorage, Anchorage Recording Precinct,
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Alaska, the same being the time and place specified

in said notice. I offered said property and the

whole thereof in one parcel as the most likely to

bring the highest price at public auction, and at said

time and place I sold said property and the whole

thereof to N. J. Gaikema for the sum of $3,500.00,

he being the highest and best bidder, and the said

sum being the highest price offered therefor, and

that I applied the said sum of $3,500.00 first to the

payment of the commissions, costs and expenses of

said sale, amounting to the sum of $203.60, and the

balance thereof, to wit, the sum of $3,296.40, I ap-

plied upon the said execution as ordered in the said

judgment to the payment of the amounts adjudged

to be due as follows, to wit: to the payment of the

attorneys' fees allowed by the Court in said suit in

the sum of $2,648.60, with interest thereon at the

rate of 8% per annum from the 28th day of Decem-

ber, 1922, amounting in all to $2,732.12, and that I

paid to Arthur Frame, the attorney for the plain-

tiffs in suits A-299 and A-306, the sum of $918.20;

to J. S. Truitt, the attorney for the plaintiff in suit

A-300, the sum of $958.10, and to Leopold David,

the attorney for the plaintiffs in suits A-304, A-310

and A-315, the sum of $855.80, and that the balance

thereof, the sum of $464.08, I applied to the pay-

ment of the items $250.93 allowed for preparing and

filing the claims of liens in said suit and $213.15 for

costs, which amounts I paid to the said attornej^s

for said plaintiffs, and I do further certify that

after applying the proceeds of the sale of said

property as in said judgment directed and as here-
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inbefore stated, that there remains due to the several

plaintiffs mentioned in the said action the following

sums of money, to wit : To J. M. Dikeman, the plain-

tiff in action A-299, the sum of $5,351.15, being the

principal and interest allowed to the date of trial,

besides interest thereon at the rate of 8% per annum
from the 28th day of December, 1922; to W. A.

Baker, the plaintiff in action A-300, the sum of

$6,259.69, being principal and interest to the date of

trial in said cause and interest thereon at the rate

of 8% per annum from the 28th day of December,

1922; to Marah L. Whitney, the plaintiff in action

[10] A-304: the sum of $3,563.35, the same being

principal and interest to the date of trial of said

cause, besides interest thereon at the rate of 8% per

annum from the said 28th day of December, 1922,

until paid; to Ernest Gove, the plaintiff in suit A-
306, the sum of $757.35, being principal and interest

to the date of trial of said action, besides interest

thereon at the rate of 8% per annum from the 28th

day of December, 1922, until paid; to Mike Zakula,

the plaintiff in suit A-310, the sum of $1,357.83,

being principal and interest to December 28, 1922,

the date of trial of said action, besides interest

thereon at the rate of 8% per annum from the said

28th day of December, 1922, until paid; to J. C.

Murphy, the plaintiff in suit A-315, the sum of

$754.19, principal and interest to the date of trial

of said action, besides interest thereon at the rate

of 8% per annum from the 28th day of December,

1922, until paid; that said several sums aggregate

$18,043.56, in which aggregate amount or the several
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sums due the plaintiffs as hereinbefore stated the

said judgment remains unsatisfied.

Dated at Anchorage, Alaska, this the 9th day of

Jimc, 1923.

H. P. SULLIVAN,
U. S. Marshal.

By C. W. Mossman,

Deputy.

MARSHAL'S FEES:
One levy 6.00

Comms 155.00

Pub. notice 42.60

Total $203.60

[11]

[Caption and Title.]

NOTICE OF MARSHAL'S SALE.

WHEREAS, on the 13th day of January, 1922,

a judgment and decree was duly made and entered

in the District Court for the Territory of Alaska,

Third Judicial Division, in favor of the above-named

plaintiffs, J. M. Dikeman, W. A. Baker, Marrah L.

Whitney, Ernest Gove, A. J. Brovni, Mike Zakula and

J. C. Murphy, against the above-named defendants'

Jewel Gold Mining Company, a corporation, and

Jewel Mining Syndicate, a corporation, wherein it

was ordered, adjudged and decreed that the above-

named plaintiffs and each of them were entitled

and had a lien upon those certain quartz mining

claims belonging to said defendants, situate on the
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left limit of Crow Creek in the Knik Recording

Precinct, Territory of Alaska, Third Division, and

generally known as the Jewel, Nugget, Sheep, Goat,

Cub, Bear, Moose, Caroline, Goldie, Nellie and

Gladys, said claims foniiing a group generally known

as the Jewel Mine, together with a mill used in connec-

tion therewith, situate about 1,500 feet in a west-

erly direction from the mine workings, and being a

twenty-ton Standard Ball Mill with compressors,

drills and equipment, for the amount of the claims

adjudged to be due each of said plaintiffs, aggre-

gating the sum of $17,561.40, besides interest thereon

at the rate of 8% per annum, amounting at the date

of trial of said cause, [12] to wit : December 28th,

1922, to $482.16, and also the sum of $250.93 paid

for filing and preparing said liens, and the sum of

$2,648.60, attorneys' fees, making altogether the sum

of $20,943.11, besides the cost of said suits taxed

at $213.15, with interest on said amounts from the

28th day of December, 1922, until paid at the rate

of 8% per annum ; and

WHEREAS, it was also ordered, adjudged and

decreed that all and singular the property and prem-

ises therein mentioned be sold by the United States

Marshal for the Territory of Alaska, Third Divi-

sion, in the manner provided by law; and

WHEREAS, an alias execution was on the 2d

day of May, 1923, duly issued out of said court and

cause upon said judgment, directed to me, the said

United States Marshal and commanding me to sell

the said mining claims, property and premises

hereinbefore mentioned.
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NOTICE IS HEREBY GIVEN, that I, the said

United States Marshal, under and by virtue of said

execution, have levied upon the mining claims, prop-

erty and premises above described, and that I will

sell the same and the whole thereof to the highest

bidder for cash at public auction at the United

States courthouse in the city of Anchorage, Terri-

tory of Alaska, Third Division, on the 2d day of

June, 1923, at 2 o'clock in the afternoon of said

day to satisfy the said execution, together with the

interest and costs thereon.

H. P. SULLIVAN,
U. S. Marshal.

By C. W. Mossman,

Deputy.

First publication. May 3, 1923.

Last publication. May 31, 1923. 775. [13]

Filed Jul. 23, 1923.

[Caption and Title.]

CERTIFICATE OF REDEMPTION.

I, H. P. Sullivan, United States Marshal, in and

for the Territory of Alaska, Third Judicial Divi-

sion, do hereby certify that on this 23d day of

July, 1923, the Jewel Mining Syndicate, one of the

above-named defendants, duly presented to me the

evidence of its right to make the redemption here-

inafter described, and at the same time paid to me
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as such marshal the sum of $3,542.50, as and for

the redemption by it of the hereinafter described

real estate from a sale thereof made by the United

States Marshal of said Territory and Division, on

the 9th day of June, 1923, mider and by virtue of

a judgment and decree of the District Court for the

Territory of Alaska, Third Division, made and

entered on the 13th day of January, 1923, in the

office of the Clerk of said court, in the above-

entitled action, in favor of said plaintiffs and

against said defendants, at which sale said prop-

erty v^as sold to N. J. Gaikema for the sum of

$3,500.00

That the real estate and property redeemed from

said sale by said Jewel Mining Syndicate by virtue

hereof is situated in the Anchorage Recording Pre-

cinct (formerly Knik Precinct), Territory of

Alaska, Third Division, and is described as follows,

to wit: Those certain quartz mining claims situate

on the left limit of Crow Creek and generally

known as the [14] Jewel, Nugget, Sheep, Goat,

Cub, Bear, Moose, Caroline, Goldie, Nellie and

Gladys, said claims forming a group generally

known as the Jewel Mine, together with the mill

used in connection therewith, situate about 1,500

feet in a westerly direction from the mine work-

ings, and being a twenty-ton Standard Ball Mill

with compressors, drills and equipment. And such

redemption is made by the said Jewel Mining!

Syndicate upon the following claim and right, to

wit : that of a judgment debtor.
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IN WITNESS WHEREOF I have hereunto

set my hand and seal in duplicate this the 23d day

of July, A. D. 1923; the duplicate copy being filed

by me with the Clerk of the court in said cause.

11. P. SULLIVAN, [Seal]

U. S. Marshal for the Territory of Alaska, Third

Division.

By H. I. Staser,

Deputy.

Signed, sealed and delivered in the presence of:

JULIEN A. HURLEY.
JOE FLOWER,

United States of America,

Territory of Alaska,—ss.

THIS IS TO CERTIFY that on this 23d day

of July, 1923, before me, the imdersigned, a notary

public in and for the Territory of Alaska, duly

commissioned and sworn, personally came H. I.

Staser, a deputy United States Marshal for the

Territory of Alaska, Third Judicial Division, to

me known to be the person who executed the fore-

going certificate and he duly acknowledged to me
that he executed the same freely and voluntarily

for the uses and purposes therein stated, and as

the free and voluntary act and deed of H. P. Sulli-

van, the United States Marshal for said Territory

and Division.
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IN TESTIMONY WHEREOF, I have hereunto

set my hand and affixed my notarial seal the day

and year herein first above written.

[Notarial Seal] ARTHUR FRAME,
Notary Public for Alaska.

My commission expires Oct. 29, 1925. [15]

Filed Oct. 12, 1923.

[Caption and Title.]

SECOND ALIAS EXECUTION.

The President of the United States of America, to

the United States Marshal for the Territory

of Alaska, Third Division, or any Deputy,

GREETINO:
WHEREAS, on the 13th day of January, 1923,

at Valdez, Alaska, in the above-entitled court and

cause, a judgment and decree was duly made and

entered therein against the defendant corporations,

Jewel Gold Mining Company and Jewel Mining

Sjmdicate, wherein it was adjudged and decreed

that the above-named plaintiffs and each of them

were entitled to and had liens upon those certain

quartz mining claims belonging to said defend-

ants, situate on the left limit of Crow Creek in

the Knik Recording Precinct, Territory of Alaska,

Third Division, and generally known as the Jewel,

Nugget, Sheep, Goat, Cub, Bear, Moose, Caroline,

Goldie, Nellie and Gladys, said claims forming a:

group known as the Jewel Mine, together with the

mill used in connection therewith, situate about
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1500 feet in a westerly direction from the mine

workings, and being a twenty-ton standard ball

mill, with compressors, drills and equipment, for

the sum of $5,197.00 in cause No. A-299; for the

sum of $6,097.40 in cause No. A-300; for the sum
of $3,482.00 in Nos. A-^04-305; for the sum of

$738.00 in cause No. A-306; for the sum of $1,318.00

in cause No. A-310, and for the sum of $729.00 in

No. A--315, said claims aggregating $17,561.40, be-

sides interest thereon at the rate [16] of 8% per

annum amounting at the date of the trial, to wit,

on December 28, 1922, to the sum of $482.16, and

also the sum of $250.93, paid for filing and pre-

paring said liens, and the sum of $2,648.60, at-

torney's fees herein, besides the costs of suit taxed

at $213.15, with interest on said amounts from the

28th day of December, 1922, until paid at the rate

of 8% per annum; and

WHEREAS, execution was duly issued out of

said court in said cause on the 2d day of May,

1923, directing that said property be sold to satisfy

the said judgment; and whereas the said execu-

tion has been duly returned by you, the said Mar-

shal, with your return endorsed thereon, from

which it appears that on the 9th day of June,

1923, at Anchorage, Alaska, the said property was

sold for the sum of $3,500.00, which sum you ap-

plied as directed in said judgment, first to the

payment of the costs and expenses of said sale,

and then to the payment of the sums adjudged due

for attorney's fees, and the items of $250.93 for

preparing and filing the said liens, and the sum
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of $213.15, costs of said suits taxed by the clerk,

with interest from December 28, 1922, at the rate

of 8% per annum; and whereas it appears from

your said return that there is still due and unpaid

to the several plaintiffs in said suit, the following-

amounts, to wit: To J. M. Dikeman, the sum of

$5,351.15; to W. A. Baker, the sum of $6,259.69;

to 'Marah L. Whitney, the sum of $3,563.35; to

Ernest Gove, the sum of $757.35; to Mike Zakula,

the sum of 1,357.83; and to J. 'C. Murphy, the sum
of $754.19, all of said several amounts bearing in-

terest at the rate of 8% per annum from the 28th

day of December, 1922, until paid, and aggregating

$18,043.56, in Which aggregate amount, with in-

terest, or the several sums due the plaintiffs a^

hereinbefore stated, the said judgment remains un-

satisfied and the said amounts are now actually

due thereon; and

WHEREAS, the said above-described property

was on the 23d day of July, 1923, duly redeemed

from said sale by the Jewel Mining Syndicate, the

judgment debtor in said action. [17]

NOW, THEREFORE, you the said United

States Marshal, for the Territory of Alaska, Third

Judicial Division, are hereby commanded to levy

upon and take into execution the said property

hereinbefore described and sell the same to satisfy

said judgment, with interest and increased interest^

costs and increased costs, and you are further

commanded to levy upon, seize and take into execu-

tion the personal property of the defendant, Jewel

Mining Syndicate, and if sufficient personal prop-
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erty cannot be found, the real property belonging

to said defendant sufficient to satisfy the said judg-

ment, with costs, increased costs, interest and in-

creased interest, and make sale thereof as required

by law and return this execution within sixty

days from the date of the receipt thereof. Herein

fail not and have you then and there this writ.

WITNESS the Hon. E. E. KITCHIE, Judge

bf said Court, and the seal of said court hereto

affixed this the 18th day of August, 1923.

[Seal] W. N. CUDDY,
Clerk.

By Robt. S. Bragaw, Sr.,

Deputy Clerk.

Received August 21, 1923, at 3 :30 P. M.

H. R. SULLIVAN,
U. S. Marshal.

By H. I. Staser,

Deputy. [18]

MARSHAL'S RETURN.

United States of America,

Territor}^ of Alaska,—ss.

I, H. P. Sullivan, United States Marshal in and

for the Territory of Alaska, Third Judicial Divi-

sion, do hereby certify that I received the attached

execution on the 21st day of August, 1923, and that

on the said 21st day of August, 1923, I proceeded

to execute the same by delivering to H. S. Balder-

ston in Anchorage, Alaska, a copy of said execu-

tion, certified by me to be a true and correct copy

of the original one, together with a notice specify-
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ing that all moneys, goods, credits, effects, debts

due or owing, and all personal property in his pos-

session or under his control, belonging to the de-

fendant. Jewel Mining Syndicate, were levied upon

and attached by virtue of said writ, and requiring

a statement, which statement the said H. S. Balder-

ston thereafter furnished to me and paid over to

me the sum of $6,000.00 as the property of the

Jewel Mining Syndicate, the said statement being

hereto attached and made a part of this return;

that on the 22d day of August, 1923, I also levied

upon that certain property in said execution men-

tioned and more particularly described as the

Jewel, Nugget, Sheep, Goat, Cub, Bear, Moose,

Caroline, Goldie, Nellie and Gladys lode mining

claims, situate on the Left Limit of Crow 'Creek

in the Anchorage Recording Precinct, Territory of

Alaska, Third Division, and known as the Jewel

Mine, together with the mill used in connection

therewith, situate about 1500 feet in a westerly direc-

tion from the mine workings and being a 20-ton

standard ball mill, with compressors, drills and

equipment, and also all the right, title and interest

of the Jewel Mining Syndicate in and to those

certain quartz mining claims situate about 9 miles

in a northerly direction of the town of Girdwood

in said precinct and known as Mountain Claim

No. 1, Moimtain Claim No. 2, Mountain Claim

No. 3, Mountain Claim No. 4, Eidge [19] Claim

No. 5, Ridge Claim No. 6, Ridge Claim No. 7,

Ridge Claim No. 8, Ridge 'Claim No. 9, Ridge

Claim No. 10 and Pass Claim No. 11, and also
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upon one rock-crusher, two Victor Ball Mills, one

Pelton water-wheel, one gasoline engine, 1500 ft.

2-in. air-pipe, wire rope tramway, two concentrators

and all other mining tools, property and machinery

situate about the said mining claims; that I made

said levy by giving to Frank H. Whitney, the

occupant of said premises, a copy of said execu-

tion, certified by me to be a true and correct copy

of the original in my possession and also by post-

ing upon the claims above mentioned a copy of

said execution, certified by me to be a true and

correct copy of the original writ, and by taking

in my possession the said above-described personal

property and posting thereon copies of said writ,

duly certified by me and notices of sale; that I

duly gave notice of said levy and of the sale df

said property by posting notices particularly de-

scribing the same for four weeks prior to the day

of sale in three public places, one of which notices

was posted on the door of the postoffice in Anchor-

age, Alaska, it being the postofiice nearest to the

place where the sale was to take place, and the said

three notices being posted wdthin five miles of

the place where the ' sale was to be had, and that

I also published a copy of said notice once a week

for a period of four weeks in the "Anchorage

Daily Times," a newspaper of general circulation,

published in the town of Anchorage, Alaska and

being the paper published nearest to the place of

sale, said notice being so published by me on the

28th day of August, and the 4th, 11th, 18th and

25th days of September, 1923, as the same also
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appears from the affidavit of the printer of said

paper, herewith attached and made a part of this

return, the printed copy of said notice being hereto

attached and also made a part of this return; that

on the 6th day of October, 1923, at the hour of 1 :00

o'clock in the afternoon of said day, I duly at-

tended the said sale at the front door of the United

States Court House in the town of Anchorage,

Alaska, the same being the time and place [20]

specified in said notice, and I then and there offered

the said property and the whole thereof in one

parcel as the most likely to bring the highest price

at public auction, and at said time and place I

sold said property and the whole thereof to N. J.

G-aikema for the sum of $4,125.00, he being the»

highest and best bidder and the said sum being the

highest price offered therefor; that I collected

under said execution to be applied upon said judg-

ment the full sum of $10,125.00; that the Marshal's

costs, charges, expenses and commissions in the

making of said levies and of said sale is as follows,

to wit:

Comms. upon moneys received from

property sold $180.00

Making levy under writ of execution . . 6 . 00

Making levy of garnishment 6.00

Publishing notice 39 . 90

Mileage 19.20

$251.10

That of said costs, charges and expenses the

plaintiffs herein paid the sum of $19.20 and that
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the balance thereof, to wit, the sum of $231.90, I

have deducted from the moneys collected under said

execution, and that after making such deductions

I 'have in my possession thereunder the sum of

$9,893.10, which amount I herewith deliver to the

clerk of the above-entitled court to be applied as

required by law.

Dated this the 12th day of October, 1923.

H. P. SULLIVAN,
TJ. S. Marshal.

By H. I. Staser,

Deputy. [21]

NOTICE OF MARSHAL'S SALE.

NOTICE IS HEREBY OIVEN, that under and

pursuant to a writ of execution issued out of the

District Court for the Territory of Alaska, Third

Division, on the 18th day of August, 1923, in that

certain consolidated action wherein J. M. Dike-

man No. A-299; W. A. Baker, No. A-300; Marah
L. Whitney, Nos. 304 and 305; Ernest Gove and

A. J. Brown, No. A-306; Mike Zakula, No. 310; and

J. €. Murphy, No. A-315, are plaintiffs and the

Jewel Gold Mining Company, a corporation, and the

Jewel Mining Syndicate, sued as a corporation, are

defendants, in which action the judgment and de-

cree of the court w^as entered on the 13th day of

January, 1923, ordered and adjudging that those

certain quartz mining claims, situate on the Left

Limit of Crow Creek in the Anchorage Recording

Precinct, at the time known as the Kjiik Record-

ing Precinct, Territory of Alaska, Third Division,
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and generally known as the Jewel, Nugget, Sheep,

Groat, Cub, Bear, Moose, Caroline, Goldie, Nellie

and Gladys, known as the Jewel Mine, together

with the mill used in connection therewith, situate

about 1500 feet in a westerly direction from the

mine workings and being a 20^ton Standard Ball

Mill, with compressors, drills and equipment, be

sold to satisfy the amount found due said plain-

tiffs, upon which there remains due and unpaid a

balance of $18,043.56, with interest thereon at the

rate of 8% per annum from the 28th day of Decem-

ber, 1922, which property and premises I, the

United States Marshal for the Territory of Alaska,

Third Judicial Division, am commanded in said

execution to levy upon and sell and also the real

and personal property of the above-named defend-

ant Jewel Mining Syndicate, sufficient to satisfy the

said judgment, I, the said United States Marshal,

have levied upon the above described and men-

tioned property and premises and also all interest

of the Jewel Mining Syndicate in and to those

certain quartz mining claims situate at the head

of said Crow Creek about nine miles in a northerly

direction from the town of Girdwood in said pre-

cinct and known as the Mountain Claim, No. 1,

Mountain Claim No. 2, Mountain [22] Claim No.

3, Moiuitain Claim No. 4, Ridge Claim No. 5, Ridge

Claim No. 6, Ridge Claim No. 7, Ridge Claim No.

8, Ridge Claim No. 9, Ridge Claim No. 10 and Pass

Claim No. 11, said interest being a leasehold in-

terest and also one rock crusher, two Victor Ball

Mills, one Pelton water-wheel, one gasoline engine,
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1500 feet 2-ineh air-pipe, wii-e rope tramway, two

concentrators and all other niining tools, property

and machinery situate about the said mining claims,

and that I will sell the same to the highest bidder

for cash at public auction at the front door of the

office of the United States Marshal in the city of

Anchorage, Territory of Alaska, Third Division,

on the Gth day of October, 1923, at the hour of

1:00 o'clock in the afternoon of said day to satisfy

the said execution, together with interest and costs

thereon.

Dated this the 24th day of August, 1923.

H. P. SULLIVAN,
U. S. 'Marshal.

By H. I. Staser,

Deputy.

First publication, August 28, 1923.

Last publication, September 25, 1923. [23]

Filed Jan. 16, 1924.

[Caption and Title.]

MOTION FOR ORDER CONFIRMING SALE.

Come now the above-named plaintiffs, by their

attorneys appearing by and through Carl Almy,

Esq., and move the Court herein for an order con-

firming the sale of the property made on the 6th day

of October, 1923, by the United States Marshal for

the Territory of Alaska, Third Judicial Division,

under execution issued in said cause, for the reason

upon the grounds that it appears from the records
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and files in said cause that the said execution with

the Marshal's return thereto was filed in said court

on the 12th day of October, 1923, in term time, and

that more than ten days have elapsed since said

return and that no objections have been filed to the

said sale by the defendants in said action or any one.

on their behalf.

LEPOLD DAVID,
JAS. S. TRUITT,
ARTHUR FRAME,

Attorneys for said Plaintiffs. [24]

Filed Feb. 13, 1924.

[Caption and Title.]

ORDER VACATING AND SETTING ASIDE
SALE.

This matter came on before the Court this 13th

day of February, 1924, on the motion of the plain-

tiffs for an order directing the payment to the said

plaintiffs in proportion to their respective interests

of the sum of $9,893.10, collected by the United

States Marshal upon the execution issued in said

cause, and upon consideration of the record it is

ordered by the Court as follows:

That the sum of Six Thousand ($6,000.00) Dollars

received from the Bank of Anchorage pursuant to

garnishment under the pluries execution issued out

of this court August 18th, 1923, be paid to plaintiffs

after deducting therefrom the Clerk's commission
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for deposit in the registry of the court and all ac-

cruing costs in the case.

IT IS FURTHER ORDERED tliat the sale of

property made by the Marshal October 6, 1923,

pursuant to said pluries execution be set aside for

the reason that all the property was sold for a lump

sum, including property not subject to levy and

sale by virtue of the deficiency judgment docketed

against the defendant. Jewel Mining Syndicate, but

belonging to persons other than the judgment and

execution debtor.

Dated at Valdez, Alaska, this 13th day of Febru-

ary, 1924.

E. E. RITCHIE,
District Judge.

Entered Court Journal No. 14, page No. 112.

[25]

[Caption and Title.]

PETITION FOR ORDER DIRECTING RE-
SALE.

Come now the plaintiffs above named and repre-

sent to the Court and state as follows:

1.

That heretofore and on the 9th day of June, 1923,

under and by virtue of a writ of execution duly is-

sued in the above-entitled court and cause, the

United States Marshal for the Third Division of

Alaska offered for sale the property described in

the decree made and entered in said suit, and ac-
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cepted from one N. J. Gaikema a bid therefor in the

sum of $3,500.00. That thereafter and on the

23d day of July, 1923, the defendant Jewel Mining

Syndicate, as judgment debtor, redeemed the prop-

erty from said attempted sale and a certificate of

redemption was by said marshal issued to said de-

fendant on that 'date.

2.

That thereafter and on the 6th day of October,

1923, under and by virtue of an execution issued in

said cause commanding him so to do, the said

Marshal duly offered for sale the property de-

scribed in said decree, together with other property

levied upon by him, and a bid for the same was

accepted from the said N. J. Gaikema in the sum of

$4,125.00. That on the 13th day of February, 1924,

the [26] sale made by said Marshal Avas set aside

by order of this Honorable Court, among other

grounds, for the reason that in the opinion of the

Court, the redemption by said Jewel Mining Syndi-

cate redeemed the real estate from the effect of the

sale and restored the estate of the Syndicate and

the Jewel Gold Mining Company free from the

liens.

3.

That these plaintiffs, believing the said order to

be a final order, attempted to prosecute a writ of

error to the United States Circuit Court of Appeals

for the Ninth Circuit for the purpose of re^dewing

the same, but that said writ of error was on the 17th

day of November, 1924, dismissed by said Circuit

Court, for the reason, as stated in its opinion, that
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the order setting aside the sale was only the dis-

position of a step in the case, and not the case itself,

and that presumably the Court intended to order

another sale.

4.

That the defendant, Jewel Mining- Syndicate, at

the time of said redemption, was the owner of a

leasehold estate in the property described in said

decree of more than two years' unexpired term,

and that the redemption was made to terminate said

sale and restore the defendant to its estate in said

property. That the redemption was made by the

defendant Jew^el Mining Syndicate with its own
funds and was made for the sole and exclusive bene-

fit of itself, and of none other, and was not intended

to discharge the liens foreclosed in said suit.

WHEREFORE, plaintiffs pray for an order of

this Court directing that the property be sold, in

whole or in part, and particularly the property

described in said decree, as provided in the second

subdivision of section 1115 of the 1913 Compiled

Laws of Alaska.

JAS. S. TRUITT,
ARTHUR FRAME,

Plaintiffs' Attorneys. [27]

United States of America,

Territory of Alaska,—ss.

J. C. Murphy, being first duly sworn, on oath,

deposes and says: That he is one of the plaintiffs

in the above-entitled action and an attorney of this

court; that he has read the within petition and
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knows the contents thereof and that the matters and

things therein stated are true, of his own knowledge.

J. C. MURPHY.

Subscribed and sworn to before me this 14th day

of March, 1925.

[Notarial Seal] ARTHUR FRAME,
Notary Public for Alaska.

My Commission expires Oct. 30, 1927.

Service of the within and foregoing petition and

receipt of a copy thereof is hereby admitted this 31

day of March, 1925.

W. H. RAGER,
Attorney for Defendant Jewel Gold Mining Com-

pany.

By Lela Rees.

Filed April 3, 1925. [28]

[Caption and Title.]

ORDER DENYING PETITION FOR RESALE.

This matter coming on for hearing upon the peti-

tion of the plaintiffs for an order directing a resale

of the property described in the decree of fore-

closure rendered in the above-entitled suit on the

loth day of January, 1923, and the Court having

heard the argument of the parties in respect thereto

and being fully advised in the premises, and having

on the 22d day of December, 1925, filed his written

opinion in said cause; now, therefore, for the rea-

sons in said opinion set forth, it is hereby
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ORDERED, that the petition for an order direct-

ing a resale of said property be and the same hereby

is denied, to which order the plaintiffs duly excepted

and the exception is allowed.

Dated at Valdez, Alaska, this the 25th day of

January, 1926.

E. E. RITCHIE,
District Judge.

Entered Court Journal 15, p. 7.

Filed Jan. 25, 1926. [29]

[Caption and Title.]

i:XCEPTIONS TO ORDER DENYING PETI-
TION FOR RESALE.

The plaintiffs except to the order of the Court

denying their petition for an order directing a re-

sale of the property described in the decree rendered

in the above-entitled suit for the reason that it ap-

pears without contradiction from the records of said

cause

:

First. That aU the moneys paid therein have been

paid by the Jewel Mining Syndicate, the defendant

in said suit primarily Liable for the full amount of

said judgment;

Second. That the redemption of July 23, 1923,

made by the Jewel Mining Syndicate is from an un-

confirmed sale, and that the amount of the bid there-

for is a pro tanto payment upon the amount of the

decree and does not divest the lien of the claims that

have been adjudged liens against the property in
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said decree described or the lien of said decree

thereon

;

Third. That the claims adjudged to be liens

upon the property have not been paid, and the prop-

erty has not been sold, and that neither the Jewel

Mining Syndicate or the Jewel Gold Mining Com-

pany have performed the respective obligations of

the contract imposed upon them by law under said

decree.

JAS. S. TRUITT,
ARTHUR FRAME,
Attorneys for Plaintiffs.

Service of the within and receipt of a copy thereof

is hereby admitted this 31st day of December, 1925.

W. H. RAGER,
Attorney for Jewel G. M. Co.

Filed Jan. 9, 1926. [30]

[Caption and Title.]

OPINION ON MOTION FOR ORDER OF SxiLE.

Plaintiffs sued to foreclose several miners' liens

claimed under the Territorial Law of 1915 upon

mining property owned by the Jewel Gold Mining

Company, and leased from it by the Jewel Mining

Syndicate. The Jewel Gold Mining Company had

not filed notice of nonliability and the entire prop-

erty was charged by the liens with the miners' wages

asserted to be due. Judgment of foreclosure of

the liens was entered by the Court upon the entire

mining property and personal judgment against the
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Syndicate Company, which had employed the men.

Sale of the property was made under decretal order,

for less than the amount of the judgment, and a de-

ficiency judgment was docketed against the Jewel

Mining Syndicate. The sale was never confirmed

and soon afterward the Syndicate redeemed from

the sale, l^laintiffs accepted the money. There-

after plaintiffs caused what they denominated as

^^ alias execution" to be issued by the deputy clerk

of the court at Anchorage, directing a resale of all

the property described in the liens and judgment.

All subsequent controversies in the case arise from

this ''alias execution." It directed the marshal

to sell the property described in the judgment and

apply the proceeds as ordered in the judgment. Sale

was made and confirmation of the sale moved for.

The motion was denied and the sale was set [31]

aside because of sundry irregularities. Plaintiffs

now come in and move for an order directing that

the property be sold as provided in the second sub-

division of section 1115 of the Code. This section

provides that when confirmation of a sale is refused

the Court shall order the property to be resold.

In this case, however, the judicial sale has not

been set aside nor confirmed. Neither action has

been asked. The property was redeemed from the

sale and plaintiffs accepted the money and caused

the ^^ alias execution" to isue. The sale made
under it was set aside because the Court held the

proceeding to be fatally defective in several ways.

Without reviewing those defects it is only neces-

sary to say now that the alias execution was in form
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an order for another judicial sale when it should

have been a general execution under the deficiency

judgment docketed against the Syndicate.

I am unable to find any warrant of law for this

alias execution. The theory of plaintiff's counsel is

that when the Jewel Syndicate redeemed the prop-

erty from the judicial sale the original status of all

parties was reinvested. If the property had been

wholly owned by the Syndicate this would have been

true. The Oregon Supreme Court, construing the

Code of that state, from which the Alaska Code is

taken, has held that when a judgment debtor re-

deems from an execution sale of real estate the

property becomes subject to a general execution

pursuant to the same judgment if it was not fully

satisfied by the first sale. The reason for this is

plain. All property of the judgment debtor is sub-

ject to execution to pay any judgments he may owe

and there is no reason for exempting property

that has been once sold. But is any case the prop-

erty is sold under a general execution issued against

all the debtor's property. All the Oregon decisions

cited herein were in cases of executions issued on

deficiency judgments.

Plaintiffs proceeded upon a different theorj^

Their notion [32] was that as their judgment

contained an order of sale they might sell under that

order of sale as often as the Syndicate had any

interest in the property. This conception seems to

me altogether wrong. According to the weight of

authority there can be but one foreclosure sale.

That exhausts the effect of the decretal order of
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sale. If a deficiency judgment is docketed execu-

tions can be issued without limit as to number. On
this point Judge Wolverton said in Flanders vs.

Aumach, 32 Ore. 19-29:

**A mortgage is a specific lien, which at-

taches by virtue of the contract of the parties

concerned; but the lien of a judgment is gen-

eral, and attaches by operation of law, as a

sequence of its rendition. Foreclosure is a

remedy by which the property covered by the

mortgage may be subjected to sale for the pay-

ment of the demand for which the mortgage

stands as security, and, when the decree is had

and the property sold to satisfy it, the mort-

gagee has obtained all he contracted for; but,

if there is also a personal decree against the

mortgage debtor, this becomes, from the date

of its docketing, a general lien upon his real

property, as in case of a judgment; and, if a

deficiency remains after the application of the

proceeds of the sale of the lands covered by

the mortgage, the decree may be enforced by

execution, as in ordinary cases: Hill's Ann.

Laws, par. 417, subd. 2. The resale does not

take place under the order of the sale of the

specific property covered by the mortgage lien,

for that has been exhausted, but under the

personal decree w^hich remains as a deficiency

decree against the mortgage debtor after the

application of the proceeds arising under the

order of sale; and a redemption will not re-

instate the specific mortgage lien, while it will
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the general lien acquired by the personal de-

cree. This distinction is clear, and is bot-

tomed both upon principle and authority.

The redemption is from the sale, and not from

the mortgage."

A statutory lien for labor, like a martgage, is

based upon contract and all that Judge Wolverton

says of the effect of mortgage foreclosure must ap-

ply with equal force to foreclosure of such a lien.

A deficiency judgment must be enforced by ordinary

execution, not by resale on decree. Lauriat vs.

Stratton, 11 F. 107 ; Hervey vs. Krost, 19 N. E. 125

;

Ogle vs. Koerner, 29 N. E. 563; Willis vs. Miller,

23 Or. 352 ; Williams vs. Wilson, 42 Or. 299, 70 Pac.

1031. In the latter case Judge Wolverton quotes

the extract from Aumack vs. Flanders, given above.

[33]

Plaintiffs' motion for a new order of sale makes

a case of first impression. No case involving a

similar state of facts can be found in the books and

therefore there are no precedents. This is due to

the fact that the miners' lien law of Alaska and

similar laws in several states are of recent enact-

ment and create new situations. One instance is

that the redemption laws make no provision for a

mine owner whose property has become liable for a

labor judgment without personal liability on the

part of the owner. Redemption rights are given by

statute in Alaska and in most of the states to the

judgment debtor and his successor in interest and

to lien creditors. If miners' lien laws had ante-

dated redemption laws provision might have been
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made in the latter for lessors whoso property might

become liable for labor debts contracted by lessees,

but there is none. What, then, is the status of the

Jewel Gold Mining Company since the judicial sale

and the redemption by the Syndicate? It did not

and could not redeem. It haSf.no personal liability

under the judgment and the liability of its property

was cast upon the property by operation of law.

All citations of redemption cases miss this point be-

cause it was not involved in any of them. The

liability of the reversionary interest of the mining

company for the debt of the Syndicate, in which it

had no contractual part, was impressed upon that

interest by a special provision of law. It seems to

me logical therefore, that the mining company

should benefit by any law giving relief to the Syndi-

cate. When the Syndicate redeemed from the

judicial sale did not the redemption operate also

in behalf of the mining company? Why should

the failure of the Syndicate to pay its debts cast

liability upon the lessor's interest and the Syndi-

cate's redemption from the sale leave the lessor

remediless in the premises? It is easy to answer,

because the law has made no provision for the min-

ing company's plight. That is not a fair answer to

my mind. The Syndicate's dereliction involved the

mining [34] company's property. Its default

caused the sale of the whole property. Why should

not its redemption redeem the whole property from

the sale? It seems to me that was the legal and

equitable effect.

Two questions are raised by the motion for a new



40 J. M. Dikeman et al. vs.

order of sale. First : Can the Court direct a second

order after the first has been fully carried out and

the property redeemed? Second: Can the interest

of the mining company be sold a second time?

Both questions have been discussed and I think

answered in this opinion, but to summarize briefly

I will say it is my view

:

1. Neither the lien law nor the foreclosure law

contemplates more than one foreclosure sale under

a lien. After a foreclosure sale if a deficiency re-

mains, a judgment may be docketed for the amount

and general executions issued as long as property

of the judgment debtor can be found to levy upon.

Chapter 42, Alaska Code.

2. The interest of the Jewel Gold Mining Com-

pany could be sold under the foreclosure decree and

no deficiency judgment could be entered against it

because it was not personally liable for the debt.

Therefore any general execution for the deficiency

can be levied only against the leasehold of the Jewel

Mining Syndicate and other property of the Syndi-

cate.

The motion for a second judicial sale is denied.

Dated at Valdez, Alaska, this 22d day of Decem-

ber, 1925.

E. E. RITCHIE,
District Judge.

Filed Dec. 22, 1925. [35]
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Filed Feb. 10, 1926.

[Caption and Title.]

ORDER SUBSTITUTING ADMINISTRATOR
AS PLAINTIFF.

This matter coming on for hearing upon the peti-

tion of Robert C. Hurley, as administrator of the

estate of J. C. Murphy, deceased, and it appearing

therefrom that the said J. C. Murphy died intestate

at Anchorage, Alaska, in the month of April, 1925,

and that the said Robert C. Hurley was on the 11th

day of April, 1925, appointed administrator of the

estate of said deceased by the Probate Court for the

Anchorage Precinct, Third Division of Alaska, and

is now the duly qualified and acting administrator

of said estate, and it further appearing to the Court

that said petition should be granted ; it is accordingly

ORDERED, that the said action be and the same

hereby is revived and continued in the name of the

said Robert C. Hurley, as administrator of the es-

tate of J. C. Murphy, deceased; and that the said

administrator be and he hereby is substituted as

plaintiff in the place and stead of the said J. C.

Murphy, deceased, and that such revivor and con-

tinuance be without prejudice to any of the pro-

ceedings already had in the action.

Dated at Valdez, Alaska, this 10th day of Febru-

ary, 1926.

E. E. RITCHIE,
District Judge. [36]
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Filed Feb. 17, 1926.

[Caption and Title.]

ASSIGNMENT OF ERRORS.

Come now the plaintiffs above named, being the

appellants herein, and assign the following errors

as having been committed in the proceedings of the

above-entitled suit, which errors the said appellants

intend to and do rely upon on their appeal to the

United States Circuit Court of Appeals for the

Ninth Circuit.

1.

The Court erred in refusing to allow plaintiff's

motion for an order confirming the sale of the prop-

erty made by the United States Marshal under exe-

cution on the 6th day of October, 1923.

2.

The Court erred in making and entering the order

of the 13th day of February, 1924, vacating and set-

ting aside the said sale upon the ground set forth

in said order, to wit : That a portion of the property

sold belonged to persons other than the Jewel Min-

ing Syndicate, the judgment and execution debtor

in said action.

3.

The Court erred in denjdng plaintiffs ' petition for

an order directing that the said property be resold,

in whole or in part, and particularly the property

described in said decree, as provided in second sub-

division of section 1115 of the 1913 Compiled Laws
of [37] Alaska, said order being dated January
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25, 1926, pursuant to the opiiiion of the Court filed

in said cause on the 22d day of December, 1925.

WHEREFORE, the said plaintiffs pray that the

order of said Court may be reversed and that they

be restored to all that they have lost thereby.

ARTHUR FRAME,
JAS. S. TRUITT,

Attorneys for Plaintiffs-Appellants.

Service of the within assignment of errors and

receipt of a true and correct copy thereof is hereby

admitted this 11th day of February, 1926.

W. H. RAGER,
Attorney for Appellee Jewel Gold Mining Co. [38]

Filed Feb. 17, 1926.

[Caption and Title.]

PETITION FOR THE ALLOWANCE OF AN
APPEAL.

J. M. Dikeman, W. A. Baker, Ernest Gove and A. J.

Brown, Mike Zakula, and Robert C. Hurley, as ad-

ministrator of the estate of J. C. Murphy, deceased,

conceiving themselves to be aggrieved by the order

of the Court made and entered in the above cause

on the 25th day of January, 1926, pursuant to the

opinion of the Court filed therein on the 22d day of

December, 1925, demang the petition of the plain-

tiffs in said suit for an order directing a resale of

the property sold luider execution on the 6th day of

October, 1923, in whole or in part, and particularly

of the property described in the decree rendered in
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said cause, desire to appeal from said order to the

Honorable United States Circuit Court of Appeals

for the Ninth Circuit ; and having filed their assign-

ment of errors, they pray that such appeal be al-

lowed and that a transcript of the record and all

papers pertaining thereto, duly authenticated, may
be sent to the said Circuit Court of Appeals for re-

view.

ARTHUR FRAME,
JAS. S. TRUITT,

Attorneys for Plaintiffs-Appellants.

Service of the foregoing petition is hereby ad-

mitted this 12th day of February, 1926.

W. H. RAGER,
Attorney for Appellee, Jewel Gold Mining Co.

[39]

Filed Feb. 17, 1926.

[Caption and Title.]

PETITION FOR ORDER OF SEVERANCE.

Come now the plaintiffs J. M. Dikeman, W. A.

Baker, Ernest Gove and A. J. Brown, Mike Zakula,

and Robert C. Hurley, as administrator of the estate

of J. C. Murphy, deceased, and represent as follows:

1.

That the plaintiff, Marah L. Whitney, is a stock-

holder of the Jewel Gold Mining Company and is

the assignee of lien claims filed by Frank H. Whit-

ney, Clarence Whitney, and John Malincheff. That
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the said Frank H. and Clarence Whitney are both

officers of said Jewel Gold Mining Company, and

the said plaintiff and her assignors are all owiiers of

stock and constitute the majority stockholders of

said company. That it is to the interest of the said

parties not to appeal from the order of the Court

denying plaintiff's petition for a resale of the prop-

erty described in the decree and that said plaintiff

Marah L. Whitney refuses to join in such appeal.

WHEREFORE, plaintiffs pray for an order of

severance and that these plaintiffs may be allowed to

prosecute such appeal on their own behalf.

ARTHUR FRAME,
JAS. S. TRUITT,

Attorneys for Plaintiffs. [40]

United States of America,

Territory of Alaska,—ss.

Jas. S. Truitt, being first duly sworn, on oath de-

poses and says: That he is one of the attorneys for

the plaintiffs named in the foregoing petition; that

he has read the petition, knows the contents thereof,

and that the facts therein stated are true.

JAS. S. TRUITT.

Subscribed and sworn to before me this 12th day

of February, 1926.

[Seal] ARTHUR FRAME,
Notary Public for Alaska.

My commission expires Oct. 30, 1927. [41]
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[Caption and Title.]

CONSENT OF MAEAH L. WHITNEY TO SEV-
EEANCE AND PROSECUTION OF AP-
PEAL.

The above-named plaintiffs, J. M. Dikeman, W. A.

Baker, Ernest Gove and A. J. Brown, Mike Zakula,

and Robert C. Hurley, as administrator of the estate

of J. C. Murphy, deceased, desiring to appeal to the

United States Circuit Court of Appeals for the

Ninth Circuit from the order of the above-entitled

court made and entered in said suit denying the peti-

tion of the plamtiffs for an order directing a resale

of the property described in the decree of foreclos-

ure rendered therein, in which appeal the plaintiff

Marah L. Whitney declines to join, and the said

plaintiff Marah L. Whitney hereby consents to a

severance of said suit and to the prosecution by the

herembefore mentioned plaintiffs of said appeal for

and their own behalf.

ROBERT C. HURLEY,
Attorney for Plaintiff Marah L. Whitney.

Filed Feb. 26, 1926. [42]

Filed Feb. 17, 1926.

[Caption and Title.]

ORDER ALLOWING APPEAL AND SEVER-
ANCE AND FIXING BOND.

J. M. Dikeman, W. A. Baker, Ernest Gove and
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A. J. Bro\\^l, Mike Zakula, and Robert C. Hurley, as

administrator of the estate of J. C. Murphy, de-

ceased, having duly filed their assignment of errors

and presented their petition for an appeal from the

order of the Court particularly described in said

petition, the Court upon consideration hereby allows

an appeal to the United States Circuit Couit of

Appeals for the Ninth Circuit, and fixes the bond

on appeal in the sum of two hundred and fifty dol-

lars.

It further appearing from the verified petition of

said appellants on file in said cause, that Marah L.

Whitney, one of the plaintiffs in said suit, has re-

fused to join in said appeal, the allow^ance of the

appeal herein is granted to the above-named plain-

tiffs and appellants separately and on their own
behalf.

Dated at Valdez, Alaska, this 17th day of Febru-

ary, A. D. 1926.

E. E. RITCHIE,
District Judge.

Entered Court Journal 15, page 36. [43]

Filed Feb. 17, 1926.

[Caption and Title.]

BOND ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS:
That we, J. M. Dikeman, W. A. Baker, Ernest Gove

and A. J. Browai, Mike Zakula, and Robert C. Hur-

ley, as administrator of the estate of J. C. Murphy,
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deceased, as principals, and J. B. Gottstein, A.

Wukichevich, as sureties, hereby acknowledge our-

selves to be indebted and bound to pay to the above-

named appellees the sum of two hundred and fifty

dollars, lawful money of the United States, to the

payment of which sum, well and truly to be made,

we hereby bind ourselves, our and each of our heirs,

executors and administrators jointly and severally,

firmly by these presents.

The condition of this obligation is such, however,

that whereas the above-named plaintiffs and appel-

lants have taken an appeal in the above-entitled and

numbered cause to the United States Circuit Court

of Appeals for the Ninth Circuit to reverse the order

rendered in said cause on the 2'5th day of January,

1926.

Now, if the said plaintiffs-appellants shall prose-

cute their said appeal to effect and pay all costs and

damages that [44] may be awarded against them

on said appeal, if they fail to make their plea good,

then this obligation shall be null and void ; otherwise

to remain in full force and effect.

WITNESS our hands and seals this the 12th day

of February, A. D. 1926.

J. M. DIKEMAN, (Seal)

By ARTHUR FRAME,
His Attorney.

ERNEST GOVE and

A. J. BROW:^.
By ARTHUR FRAME,

Their Attorney.
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W. A. BAKER, (Seal)

By JAS. S. TRUITT,
His Attorney.

MIKE ZAKULA. (Seal)

ROBERT C. HURLEY,
By ARTHUR FRAME, Atty. (Seal)

Principals.

J. B. GOTTSTEIN, (Seal)

A. WUKICHEVICH, (Seal)

Sureties.

United States of America,

Territory of Alaska,—ss.

J. B. Gottstein and A. Wukiclievich, being each

first duly sworn, each for himself deposes and says

:

That he is a surety on the foregoing bond ; that he

is a resident of the Territory of Alaska; that he is

not an attorney or counselor at law, marshal, deputy

marshal, commissioner, clerk of any court, or other

office of any court, and that he is worth the sum of

five hundred dollars, over and above all just debts

and liabilities and exclusive of property exempt

from execution.

J. B. GOTTSTEIN.
A. WUKICHEVICH.

Subscribed and sworn to before me this 12th day

of February, 1926.

[Seal] ARTHUR FRAME,
Notary Public for Alaska.

My commission expires Oct. 30, 1927.
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Approved as to form and sufficiency of sureties.

E. E. RITCHIE,
District Judge.

Bond O. K.

W. H. EAGER,
Attorney for Appellee Jewel Gold Mining Company.

[45]

Filed Feb. 26, 1926.

P
[Caption and Title.]

CITATION.

The President of the United States of America to

the Jewel Gold Mining Company, a Corpora-

tion, and the Jewel Mining Syndicate a Corpo-

ration, and to W. H. Rager, Esq., Their Attor-

ney, and to Marah L. Whitney and R. C. Hur-

ley, Esq., Her Attorney, GREETING:
You and each of you are hereby cited and ad-

monished to be and appear in the United States

Circuit Court of Appeals for the Ninth Circuit, to

be holden in the City of San Francisco, State of

California, within thirty days from the date hereof,

pursuant to an appeal filed in the office of the clerk

of the District Court for the Third Judicial Divi-

sion of the Territory of Alaska, in a cause wherein

the above-named J. M. Dikeman, W. A. Baker,

Ernest Gove and A. J. Brown, Mike Zakula, and

Robert C. Hurley, as administrator of the estate of

J. C. Murphy, deceased, are appellants, and you the

said Jewel Gold Mining Company, a corporation,
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Jewel Mining Syndicate, a corporation, and Marah
L. AVhitney are appellees, then and there to show
cause, it* any there be, why the order mentioned in

said appeal should not be corrected and speedy
justice done to the parties in that behalf.

WITNESS, the Honorable WILLIAM HOW-
ARD TAFT, Chief Justice [46] of the United

States, and the seal of the District Court for the

Third Judicial Division of the Territory of Alaska,

hereunto affixed this 17th day of February, A. D.

1926.

E. E. RITCHIE,
District Judge.

[Seal] W. N. CUDDY,
Clerk. [47]

United States of America,

Territory of Alaska,—ss.

Arthur Frame, being first duly sworn, deposes

and says: That he is one of the attorneys for the

plaintiffs-appellants in the within-entitled action.

That on the 18th day of February, 1926, he served

the within citation upon the defendant Jewel Gold

Mining Company, by delivering a true and correct

copy thereof to W. H. Rager, its attorney and the

attomey of record of the Jewel Mining Syndicate,

personally at Anchorage, Alaska. That the defend-

ant Jewel Mining Syndicate is a corporation or-

ganized under the laws of the State of California,

and that said defendant has no agent, officer, or at-

torney in the Territory of Alaska, other than the

said W. H. Rager, who declines to accept service

of the citation for and upon its hehalf upon whom the
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service of process may be made, and that service of

the within citation has been made upon the said de-

fendant-appellee Jewel Mining Syndicate,by serving-

the same upon the W. N. Cuddy, Clerk of the Dis-

trict Court for the Third Division of the Territory

of Alaska, as provided in Chapter 69 of the 19'2'3 Ses-

sion laws of the said Territory. That I served the

said citation upon the plaintiff-appellee Marah L.

Whitney by delivering a true and correct copy

thereof to R. C. Hurley,, her attorney, at Anchorage,

Alaska.

ARTHUR FRAME.

Subscribed and sworn to before me this 19th day

of February, 1926.

[Seal] THOS. C. PRICE,
Notary Public for Alaska.

My Comm. expires July 25, 1929. [48]

[Caption and Title.]

FINDINGS OF FACT CALLED FOR IN
PLAINTIFFS' PRAECIPE.

Cause of Action No. A-299.

a
That between the 12th day of March, 1922, and the

6th day of August, 1922, one James Dolan per-

formed work and labor upon those certain quartz

minrng claims situate on the left limit of Crow

Creek in the Knik Recording Precinct, Territory

of Alaska, Third Division, and known as the Jewel,
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Nugget, Sheep, Goat, Cub, Bear, Moose, Caroline

and G oldie, said claims forming a group generally

known as the Jewel Mine, as a miner and as fore-

man in charge of other miners engaged in such work,

in the w^orking of said mine and in extracting earth,

rock, ore, and minerals therefrom and in fixing

roads and trails and in installing mining machinery

thereof ; that the labor performed by the said James
Dolan was done and performed by him at the re-

quest of Frank H. Whitney, manager of the said

Jewel Mining Syndicate, who promised and agreed

to pay him for such services for the period engaged

as miner and laborer the sum of $6.00' per day and

board, and for the time engaged as miner and fore-

man at the rate of $8.00 per day and board. That

the said James Dolan commenced to perform the

said work and labor upon said mining [49] prem-

ises on the 12th day of March, 1922, and ceased to

w^ork and labor thereupon on the 6th day of Au-

gust, 1922, and that during said period he worked

1241^ days as miner and foreman at the rate of

$8.00 per day and board and four days as miner

and laborer at the rate of $6.00 per day and board,

and that he earned by his work and labor upon said

mining premises as aforesaid the full sum of $1,-

020.00, no part of which has been paid, and that

there is now due and owing for such work and labor

after deducting all just credits and offsets the said

sum of $1,020.00, with interest thereon at the rate

of eight per cent per annum from the 6th day of

August, 1922, amounting to $32.19 at the date of

trial.
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10.

That between the 4th day of June, 1922, and the

6th day of August, 1922, a period of 521/2 days,

one Thomas Downes performed work and labor

upon those certain quartz claims situate on the left

limit of Crow Creek in the Knik Recording Pre-

cinct, Territory of Alaska, Third Division, and
known as the Jewel, Nugget, Sheep, Goat, Cub,

Bear, Moose, Caroline, Goldie and Nellie, said claims

forming a group generally known as the Jewel Mine,

as a miner in the working of said mine in extract-

ing earth, rock, ore and minerals therefrom; that

the labor performed by the said Thomas Downes

was done and performed by him at the request of

Frank H. Whitney, manager of the said Jewel

Mining Syndicate, and the person in charge

of the operation of said mine and of the

work being done thereon, who promised and

agreed to pay the said Thomas Downes the sum

of $6.00' per day and board for each and every days

work and labor so done and performed upon said

premises as aforesaid ; that the said Thomas Downes

commenced to perform the said work and labor

upon said mining premises on the 4th day of June,

1922, and ceased to work and labor thereupon on

the 6th day of August, 1922, and that during the said

period earned by his work and labor upon said

mine the total sum of $315.00, no part of which has

been paid and that there is now due and owing

for said work and labor after deducting all just

credits and [50] offsets the said sum of $315.00,
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with interest thereon at the rate of eight per cent

per annum from the 6th day of August, 1922,

amounting to $9.95 at the date of the trial.

Cause of Action No. A-304-5.

3.

That between the 14th day of January, 1922, and

the 22d day of September, 1922, one Clarence E.

Whitney performed work and labor upon those

certain quartz mining claims situate on the left

limit of Crow Creek in the Knik Recording Pre-

cinct, Territory of Alaska, Third Division, and

known as the Jewel, Grace, Nellie, Nugget, Goat,

Sheep, _ Cub, Bear, Moose, Caroline, Goldie, and

Gladys, said claims forming a group generally

known as the Jewel Mine, as a millman and in-

stalling machinery, also hauling and freighting same

for said mine; that the work and labor performed

hy the said Clarence E. Whitney was done and per-

formed by him at the request of Frank H. Whit-

ney, manager of the said Jewel Mining Syndicate,

and the person in charge of the operation of said

mine and of the work being done thereon, who prom-

ised and agreed to pay the said Clarence E. Whit-

ney the sum of six dollars per day and board for

each and every days work so done and performed;

that the said Clarence E. Whitney commenced to

perform said work and labor upon said mining

premises on the 14th day of January, 1922, and

worked thereafter to and including the 22d day

of September, 1922, on which last date he ceased

to work and labor upon said properties, a period of
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one hundred and seventy-nine days and that dur-

ing the said time he earned by his work and labor

upon said premises as aforesaid the sum of $1,-

074.00, that no part has been paid excepting the sum
of $484.00, leaving a balance due of $590.00, after

deducting all just credits and offsets, with interest

thereon at the rate of eight per cent per annum
from the 22d day of September, 1922, amounting

at the date of the trial hereof to the sum of $12.59.

The claim of Frank H. Whitney is disallowed as

not [51] lienable because not for labor.

Dated at Valdez, Alaska, this 13th day of Janu-

ary, 1923.

E. E. RICHIE,
District Judge.

Entered Court Journal No. 13, page No. 670'.

Service of the within and foregoing decree, and

receipt of a copy thereof is hereby admitted this 6th

day of January, 1923.

W. H. EAGER,
Attorney for Defendants. [52]

[Caption and Title.]

STATEMENT OF GARNISHEE.

To H. P. Sullivan, U. S. Marshal for the Territory

of Alaska, Third Division

;

Sir: Replying to notice of garnishment hereto-

fore served upon me in the above-entitled action,

notifying me that all moneys, debts, property, etc.,

in my possession or under my control, belonging to
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the above-named defendant Jewel Mining Syndi-

cate, were attached, and requesting a statement, I

hereby certify that I received on or about the 23d

day of July, 1923, the sum of six thousand dollars

which was paid me iby E. J. Mangan on account of

the said defendant Jewel Mining S}Tidicate, as

trustee for Leopold David, Jas. S. Truitt, and

Arthur Frame, the attorneys for the above-named

plaintiffs, and which money I now pay over to you

in the matter of said garnishment, with the under-

standing upon my part that if the said moneys do

not in fact belong to the defendant Jewel Mining

Syndicate, they are subject to the claims of such

persons as may be able to prove title thereto.

Dated at Anchorage, Alaska, this 20th day of Sep-

tember, 1923.

H. S. BALDER STON, Trustee,

Garnishee. [53]

Filed Feb. 26, 1926.

[Caption and Title.]

ORDER EXTENDING TIME TO AND INCLUD-
ING APRIL 1, 1926, TO FILE RECORD
AND DOCKET CAUSE.

This matter came on regularly before the Court

at Valdez, Alaska, upon the application of the ap-

pellants in the above-entitled cause for an order ex-

tending the time in which to docket said cause with

the Clerk of the Circuit Court of Appeals for the

Ninth Circuit at San Francisco, and it appearing
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to the Court that by reason of the great distance

ibetween the town of Valdez, Alaska, and the City

of San Francisco, California, that the time for fil-

ing the record of said cause in the said Circuit Court

of Appeals should be extended, it is accordingly

OEDEEED, that the time within which the said

appellants may docket the said cause with the Clerk

of the United States Circuit Court of Appeals for

the Ninth Circuit be enlarged and extended to and

including the first day of April, 1926.

E. E. EITCHIE,
District Judge.

O. K.—W. H. EAGEE,
Attorney for Defendants, Jewel Gold Mining Co., a

Corporation. [54]

Filed Feb. 26, 1926.

[Caption and Title.]

STIPULATION EE FEINTING EECOED.

It is stipulated between the parties respectively

that in printing the record in this case for use in the

United States Circuit Court of Appeals, Ninth Cir-

cuit, all captions shall be omitted after the title of

the cause has once been printed, and the words

"Caption and Title" and the name of the paper

or documents shall be substituted therefor. All

other parts of the record shall be printed.



Jewel Gold Mining Company et al. 59

Dated this 18th day of February, 1926.

ARTHUR FRAME,
JAS. S. TRUITT,

Attorneys for Plaintiffs-Appellants.

W. H. RAGER,
Attorney for Jewel Gold Mining Company, Defend-

ant-Appellee, [do]

[Caption and Title.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

To the Clerk of the Above-entitled Court

:

You will please prepare and transmit to the

United States Circuit Court of Appeals for the

Ninth Circuit at San Francisco, California, in con-

nection with the appeal of the above-named appel-

lants, coj^ies of the following pleadings, papers, and

documents

:

1. Decree.

2. Alias execution, dated May 2, 1923.

3. Marshal's return thereto.

4. Motion for order confirming sale—if any.

5. Order confirming sale, if any.

6. Deficiency judgment caused to be docketed by

plaintiffs against defendant Jewel Mining

Syndicate, if any.

7. Certificate of redemption.

8. Second alias execution.

9. Marshal's return.

10. Motion for order confirming sale. [56]

11. Order vacating and setting aside sale.
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12. Petition for order directing resale.

13. Order of Court denying petition for resale, filed

January 25, 1926.

14. Exceptions of plaintiffs to order denying re-

sale.

15. Opinion of Judge Ritchie on denying peti-

tion for resale.

16. Order substituting Eobert C. Hurley as

plaintiff in place of J. C. Murphy, deceased.

17. Assignment of errors.

18. Petition for allowance of an appeal.

19. Petition for order of severance.

20. Consent of Marah L. Whitney to severance.

21. Order allowing appeal and severance and fix-

ing bond.

22. Bond on appeal.

23. Original citation with proof of service.

24. Paragraphs 9 and 10 of the findings of fact

in cause No. A-299, and paragraph 3 of the

findings of fact in cause No. A-304^5.

25. Stipulation re printing record.

26. Answer H. S. Balderston to notice of garnish-

ment.

27. Certificate of clerk.

28. Order extending time to April 1, 1926, within

which to file .cause and docket cause.

29. This praecipe.

Dated this 18th day of February, A. D. 1926.

ARTHUR FRAME,
JAS. S. TRUITT,

Attorneys for Plaintiffs-Appellants.
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Service of the within praecipe accepted this 18th

day of February, A. D. 1926.

W. H. RAGER,
Attorney for Jewel Gold Mining Company, Ap-

pellee. [57]

[Caption and Title.]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

United States of America,

Territory of Alaska,

Third Division,—ss.

I, W. N. Cuddy, Clerk of the District Court for

the Third Judicial Division of the Territory of

Alaska, do hereby certify that the foregoing and

hereto attached 59 pages of typewritten matter,

numbered from 1 to 59, both inclusive, constitute

a full, true, and complete copy, and the whole there-

of, prepared in accordance with the praecipe of the

plaintiffs-appellants on file herein, and made part

hereof, in the cause in said court wherein J. M.

Dikeman, W. A. Baker, Marah L. Whitney, Ernest

Gove and A. J. Brown, Mike Zakula, and Robert C.

Hurley, as administrator of the estate of J. C.

Murphy, deceased, are plaintiffs, and the Jewel Gold

Mining Company and the Jewel Mining Syndicate,

both corporations, are defendants, consolidated mi-

der No. A-290, as the same appears of record and

on file in my office, except that none of the papers

called for in numbers 4, 5, and 6 of appellants'
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praecipe are on file in said cause; that the said

record is by virtue of the petition on appeal and

citation issued in this cause and the return thereof

in accordance therewith.

I do further certify that this transcript was pre-

pared by [58] me in the office and the cost of

preparation, examination, and certificate, amount-

ing to $15.30, has been paid to me by the counsel

for appellants.

IN WITNESS WHEEEOF, I have hereunto set

my hand and the seal of the above-entitled court this

15th day of March, 1926.

[Seal] W. N. CUDDY,
Clerk of the District Court. [59]

[Endorsed] : No. 4829. United States Circuit

Court of Appeals for the Ninth Circuit. J. M.

Dikeman, W. A. Baker, Ernest Gove, A. J. Brown,

Mike Zakula, and Robert C. Hurley, as Adminis-

trator of the Estate of J. C. Murphy, Deceased,

Appellants, vs. Jewel Gold Mining Company, a Cor-

poration, Jewel Mining Syndicate, a Corporation,

and L. Whitney, Appellees. Transcript of Eecord.

Upon Appeal from the United States District Court

for the Territory of Alaska, Third Division.

Filed March 23, 1926. ^

j

F. D. MONCKTON,
Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.

By Paul P. O'Brien,

Deputy Clerk.
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THE CASE.

This case is prosecuted to the United States Cir-

cuit Court of Appeals for the Ninth Circuit upon an

appeal from an order of the District Court for the



Third Judicial Division of the Territory of Alaska,

entered in the said cause on the 25th da}^ of January,

1926, denying the petition of the above named appel-

lants for an order directing a resale of certain prop-

erty upon which they claimed a lien by virtue of a de-

cree of foreclosure rendered therein on the 13th day

of January, 1923.

THE FACTS.

On the 13th day of January, 1923, there was ren-

dered in the District Court for tiie Third Judicial Di-

vision of the Territory of Alaska, a decree in this pro-

ceeding in which it was adjudged that certain lab.u'

liens were, ever since the date of their niing and rec-

ordation, valid liens upon the estate of the Jewel ij\>[d

Mining Company and Jewel Mining Sj^ndicate iii the

mining property described in the decree. The Jewel

Gold Mining Company was the owner of the mining-

claims and the Jewel Mining Syndicate was the les-

see ; and the labor was performed and the indebted-

ness incurred under the personal direction of Frank

H. Whitne}^ the President of the Jewel Gold Mining-

Company and the manager for the Jewel Mining-

Syndicate, v> ho was in charge of the operation and

of the work being done upon the properties. The

decree ordered the property' sold to satisfy the vari-

ous liens aggregating- $17,561.40, besides interest,

costs, and attorney's fees. (Trans, pp. 1 to 6).

On May 2, 1923, execution issued upon said de-

cree, directed to the marshal, who, on June 9, 1923,

sold the property for $3500.00, disbursing the money
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received from this sale in the payment of commis-

sions, costs, and expenses of the sale, costs of prepar-

ing- and filing the liens as allowed by the decree, and

costs incurred in said action. (Trans, pp. 12). These

exhausted the money received from the sale, leaving

unpaid the principal sum of the liens and interest,

amounting to $18,043.56, as shown by the marshal's

return. (Trans, pp. 13).

No order was ever made C(»nnrming this sale nor

was any motion for confirmation thereof ever filed.

(See Clerk's certificate, pp. 61, and opinion of Judge

Ritchie, pp. 34-40).

On July 23, 1923, the marshal recei^'ed from the

Jewel Mining Syndicate, the lessee of the property

and the judgment debtor, the sum of $3,542.50 for a

redemption of the property from the sale made by

him on June 9th. The marshal thereupon issued a

certificate of redemption of the property from this

sale. (Trans, pp. 15-17).

A second alias execution was issued on the judg-

ment on August 18, 1923, which directed the marshal

to again sell this property and also to levy upon the

pi'operty of the Jewel Mining Syndicate. (Trans,

pp. 18-21). Acting under this second alias execu-

tion the marshal garnisheed the siun of $6,000.00 in

the hands of H. S. Balderston who, as shown by his

statement, v/as holding the same as the property of

the Jewel Mining Syndicate in trust for the lien

claimants pursuant to some agreement with their at-

torneys, (Trans, pp. 56), and also levied upon the
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property described in the decree, and certain other

claims in which it would appear the Jewel Mining

Syndicate had an interest. Thereafter on the 6th

day of October, 1923, he sold the property levied upon

for $4,125.00. After deducting his commissions and

costs, he deposited the balance of the money received

on this execution, viz : $9,893.10, with the clerk of the

court. (Trans, pp. 25).

On January 16, 1924, the plaintiffs in the action,

who are the appellants here, iiled a motion for the

conhrmation uf this sale. On February 13, 1924,

however, the court made an order directing that the

$6,000.00 received upon the execution be paid to the

plaintiffs but that the sale on October 6, 1923, be set

aside because all the property was sold for a lump

sum and included in it property not subject to levy

and sale because the property belonged to persons

other than the judgment debtor Jewel Mining Syndi-

cate. (Trans pp. 28). The appellants in this case,

believing that that order was a final order, attempted

to sue out a writ of error to this Honorable Court to

have the order vacated, but upon the 17th day of No-

vember, 1924, the decision of this Honorable Court

was rendered dismissing the writ of error for want

of jurisdiction; the court holding that such an order

merely set aside one sale and that presumably the

court intended to order another. (2 Fed. Kep. 2d.

Series, 665) A petition f(jr re-hearing having been

denied, the plaintics, appellants here, promptly peti-

tiond the court for an order directing- a resale of the



property, as provided in sub-division two of section

1115, 1913 Compiled Laws of Alaska, which petition,

after considerable delay, was denied by the judge of

the Alaska court. The opinion of the judge of the

court was filed in the case on the 22d day of Decem-

ber, 1925, and the formal order denying the petition

for resale on the 25th day of January, 1926.

POINTS IN ISSUE.

The question in this case is the effect of the re-

demption by the Jewel Mining Syndicate, the judg-

ment debtor, from the attempted sale made by the

marshal on June 9, 1923, which sale was never con-

firmed. The action of the court in setting aside the

sale of October 6, 1923, and its refusal to direct a re-

sale of the same property, and especially of the prop-

erty described in the decree, as provided in the sec-

ond sub-division of section 1115 of the 1913 Compiled

Laws of Alaska, are assigned as errors. (Trans, pp.

42).

ARGUMICNT.
The liens in this case were impressed upon the

|)i'()})erty by virtue of the provisions of Chapter 13 of

the 1915 Session Laws of the Territory of Alaska,

section 5 of which provides:

"All work and labor performed in, on, or upon

a mine or mining claim at the instance of any

person in privity with, or having the right of

possession, or privilege of working or mining

thereon from the owner or his authorized agent,

in pros])ecting, opening up, de\'eloping, mining,
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or ill doing any other class of work necessary or

convenient to the opening up, development or

mining of such mine or mining claim, or the sep-

aration or reduction to a commercial value of the

minerals therein, thereon, or extracted there-

from, shall be deemed to have been done at the

instance of the owner of the mine or mining

claim, and such owner's interest therein shall be

subject to any lien filed in accordance with the

provisions of this act.
'

'

As we view the law, the effect of the statute reg-

ulating miners' liens is to pledge the pr(jperty upon

which the liens are allowed to attach to the payment

of the money due to workmen as much so in contem-

plation of law as though the owner of the property

had given a mortgage upon it to secure the claim of

the amount due the workmen. The theory under

which the appellants proceeded was that when the

Jewel Milling Syndicate redeemed from the mar-

shal's sale of June 9th, the lien of the judgment un-

der the foreclosure decree was reinstated upon the

property and that a resale of the property could be

had to satisfy the unpaid portion of the judgment.

Three points are urged as to why the order deny-

ing appellants' petition for a resale is error.

1. The redemption from the sale of June 9th

having ])eeii made by the Jewel Mining Syndicate

with its own funds or property, which would other-

wise be liable to the pa^Tiieiit of the debt, the position

of the Jewel Gold Mining Co., the holder of the legal
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title, would not bo altered to its disadvantage by a re-

sale of the property, as no sale in C(>ntemplation of

law had ever been had.

2. The redemption by the Jewel Mining Syndi-

cate from said sale, amounted to no more than a pro

tanto payment of the judgment, leaving the lien still

attached to the land

;

3. Redemption by the judgment debtor from

the sale of June 9, 1923, reestablished the lien cm the

land, the lien never having been divested, but merely

suspended.

THE OPINION OF THE TRIAL COURT
It seems to us that the legal question involved in

the case may best be discussed in connection with the

opinion of the learned judge of the trial court filed

by him in the case on the 22d day of December, 1925,

upon denying appellants' petition for a resale.

(Trans, pp. 34) This decision seems to be based

principally upon the language used b}' Judge Wol-

\'erton of the Oregon Supreme Court in the case of

FlaiiOcrs vs. Aiouack, 32 Oregon, Pages 19 to 30, and

there is quoted in the opinion the following extract

from that decision

:

"A mortgage is a specific lien, which attaches

by virtue of the contract of the parties concern-

ed; but the lien of a judgment is general, and at-

taches by operation of law% as a sequence of its

rendition. Foreclosure is a remedy by which the

property covered by the mortgage may be sub-

jected to sale for the ])riymeiit of tlie demand for
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which the mortgage stands as security, and, when

the decree is had and the property sold to satisfy

it, the mortgagee has obtained all he contracted

for ; but, if there is also a personal decree against

the mortgage debtor, this becomes from the date

of its docketing, a general lien upon his real

property, as in case of a judgment; and, if a de-

ficiency remains after the application of the pro-

ceeds of the sale of the lands covered by the

mortgage, the decree may be enforced by execu-

tion as in ordinary cases: jlill's Ann. Laws, par.

417, subd. 2. The re-sale does not take place un-

der the order of the sale of the specific property

covered by the mortgage lien, for that has })een

exhausted, but under the personal decree which

remains as a deficiency decree against the mort-

gage debtor after the application of the proceeds

arising under the order of sale ; and a redemp-

tion will not reinstate the specific mortgage lien,

while it will the general lien acquired by the per-

sonal decree. This distinction is clear, and is

bottomed both upon principle and authority.

The redemption is from the sale, and not from

the mortgage ; and, if the lien of the personal de-

cree has never attached, hy reason of the mortga-

gor not having the fee of the property at the time

it ivas rendered, there never existed any lien to

he reinstated against his successor in interest,

who ])urcJiased prior to the decree," (Italics

ours.)
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The above portion printed in italics is not in-

cluded in the extract quoted ])y the learned judge.

However, it completes the sentence, and to our mind,

conveys a very different idea from that gathered by

him. Indeed, this language of Judge Wolverton is so

inconsistent with what is said in other portions of the

same decision, that it is impossible to think the court

is there announcing a principle of law that is intend-

ed to l)e a})plicable to ail cases of redemption.

In the sarue case oL-''landers v.s. Aaniack, supra,

at page 23, the court says:

"Mr. r'reeman is of the opinion that the lien

is removed b}^ the sale, and that while it may at-

tach after redemption as to newly acquired prop-

erty for any deficiency, it is not restored as of

its original date : '

'

And further on, on the same page, the court also

says: "Other authorities maintain a contrar}^ doc-

trine," and proceeds with a line of reasoning and au-

thorities which show conclusively that that court

ad*)pts the doctrine contrar}^ to the one announced by

]\Ir. Freeman.

On page 25 of the same case, the court says

:

"The effect of a sale under executicm is to

suspend, but not to divest, the lien of the judg-

ment, as it suspends all subsequent liens until re-

demption is made, but a sheriff's s deed cuts

them off altogether."

And again, on pages 2G and 27, the coui't says:

"Tlie lien of the judgment under which the
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sale proceeded, if only partially satisfied, is not

divested or eradicated, but is simply suspended,

as are the liens of all creditors having subse-

quent judgments, decrees, or mortgages, pending

the sale. If the sale is perfected either to the

purchaser or though the redemption by subse-

quent lienors, they are all swept away ; but if re-

demption is had by the judgment debtor or his

successor, they all survive or are reinstated as

though no sale had been had."

And after citing the following authorities

:

Porter vs. Steele Conipaiuj, 122 iJ. S. 267

( S. C. R. 1206) ; Herveij vh. Krod, IIG Ind. 268

(19 N. E. 125) ; 20 Am. and Eng. Enc. of Law
(1st Ed.) 639-Bodme vs. Moore, 18 N. Y. 507;

Phyfe vs. Riley, 15 Wend. 248 (30 Am. Dec.

55) ; Catlin vs. Jackson, 8 Johns. 520; Cart-

wright vs. Savage, 5 Oregon 397 ; Dray vs. Dray,

21 Oregon 59-67.

the court sa^^s:

"These latter authorities leads to the con-

clusion that a redemption b}^ the ^"rantee of the

judgment debtor from an execution sale of real

property, bid in for less than the judgment, ap-

plies the amount bid pro tanto in payment of

such j udgment, terminates the sale, restores him

to his estate, and restores or reinstates the lien

for the unpaid balance, and a resale of the prop-

erty may be had to satisfy the same. This we

think to be the better rule and d^.etrine, and
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therefore approve Scttlanirc r.v. Neivsome, 10

Oregon 44(). Nor does Willis vs. Miller, 23 Ore-

gon, 352, contravene the rule, and was not de-

signed nor intended to overrule Settlemire vs.

Netrsome or modify it in any particular."

In Settle in ire rs, \( irsoiiie, 10 Oregon, 446, the

court says:

"It is not sufficient, to divest the lien, that

the power should be partly executed by an in-

choate sale. The sale is but one of the steps in

the exercise of the power ; the power must be ful-

ly executed to make that change in the status of

the property necessary to divest the lien.
'

'

In the case of Williams vs. Wilson, 42 Oregon,

Pp. 299-309, in discussing the cases ofFlanders vs.

AiDnack, supra, and Willis vs. Miller, 23 Oregon, 352

the court says

:

"In distinguishing this case (Willis vs. Mil-

ler), we said in Flanders vs. Aiimack, 32 Oregon

19-29, 51 Pac. 447, 67 Am. St. Rep. 504: 'Fore-

closure is a remedy by which the property cover-

ed by the mortgage may be subjected to sale for

the payment of the demand for which the mort-

gage stands as security, and when the decree is

had, and the propert}^ sold to satisfy it, the mort-

gagee has obtained all he contracted for. But

if there is also a personal decree against the

mortgage debtor, this becomes from the date of

its docketing, a general lien upon his real projj-

erty, as in case of a judgment; and if a deficien-
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cy remains after the application of the proceeds

of the sale of the lands covered by the mortgage,

the decree may be enforced by execution, as in

ordinary cases: Hill's Ann. Laws, Sec. 417, subd.

2. The resale does not take place under the or-

der for the sale of the specific property covered

by the mortgage lien, for that has been exhaust-

ed, but under the personal decree, which remains

as a deficienc)^ decree against the mortgage debt-

or after the application of the proceeds arising

under the order of sale; and a redemption will

not reinstate the specific mortgage lien, while it

will the general lien acquired b}^ the personal de-

cree. This distinction is clear and is bottomed

upon both principle and authority. The redemp-

tion is from the sale and not from the mortgage

:

and if the lien of the personal decree has never

attached by reason of the mortgagor not having

the fee of the property at the time it was render-

ed, there nevei* existed any lien to })e reinstated

against his successor in interest, who purchased

prior tt) the decree.'

"This was by way of argiuucnt, an^i while

it may not have been necessary, strict!)^ speak-

ing, to the decision of that case, yet we think it

sound doctrine, etc."

The above excei'pt contains the portion »)i' the

decision hiFlander.s I's. Aiuiiad: quoted in the opin-

ion of the judge of the trial court. (Trans, pp 37).

It is expressly stated that what was said Vv'as b_y way
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of argument and that it was not strictly speaking ne-

cessary to the decisi(ni in the Flanders-Aumack case.

In other words, that it was simply obiter dictum.

However, as we understand the case, it does contain

a statement of the law applicable where the facts ai"e

those of Tr/7//.s rs. Miller, 23 Oregon, 352. In this lat-

ter case, one Phipi)s morgaged certain real property

to Humphrey & Flinii, and shortly afterwards, con-

\eyed a portion of the mortgaged property to Willis.

Subsequently, the mortgagees foreclosed their mort-

gage and all the lands covered by it were sold, the

portion owned by Willis being sold separately. This

sale was confirmed b}' the court, and before the [)eri()d

i'or redempti(m had expired Willis oifered to redeem

the land o\vned by him, which he was allowed to do in

the name of R. Phipps, the mortgagor, but with his

own money. Afterwards Humphrey & Flint, the

mortgagees, caused an alias execution to be issued on

the decree directing the sale of the land so redeemd

to satisfy the balance of the debt still due. Whereup-

on Willis brought a suit to enjoin the sale. Willis ac-

quired the property two days after the execution of

the mortgage and long before the decree was ren-

dered in foreclosure, while hiFlandcrs vs. Aumack,

the title was acquired subsequent to the rendition of

the judgment, and what was said by the court was by

way of argument to distinguish the principles of law

applicable to tlie facts of the two cases. In the Willis

case, as the legal title was not in the defendant to the

suit at the time of the rendition of the decree it was
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never bound by the lien of the judgment and when

the holder of that legal title redeemed he took the ti-

tile divested of the lien, for the reason, as stated, that

not being personally liable for any part of the mort-

gage debt, the mortgagees had obtained all they were

entitled to obtain from him under their mortgage

contract, which would be the value of the land he had

bought subject to their mortgage, and the proi3erty

could not be sold again until the legal title should

vest in the judgment debtor and then the sale would

be under the lien of the deficiency judgmeut and not

under the original decree. But suppose Pliipps had

redeemed on his own account; then what \v(/iild tiic

court have said to Mr. Willis 's suit ? We think the

court would have said to Mr. Willis that as he had

purchased the property subject to the mortgage, a re-

sale upon redemption by Phipps did not change his

position to his disadvantage, and that so far as Mr.

Phipps was concerned he could not divest his lands

of the liens Vv^ith which he had charged them without

paying what he owed.

The obligation imposed upon the Jewel Gold

Mining Company by reason of allowing the liens to

attach upon its property is that the property be sold

;

and the obligation imposed upon the Jewel Mining

Syndicate by reason of its contract of employment is

that it })ay the debt, and as the case now stands the

property has not been sold and the debt has not been

paid, but still by some mysteriv)us turn of the wrist,

according to the decision *>£ the court, the liens have
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been wholly l(jst. The coiitoiitioii of the appellants is

that the liens cannot be divested until the appellees

shall have performed according to the obligations of

their respective contracts. If the redemption in this

case had been made by the Jewel (lold Mining Vom-

l)any, then it could say that the lien claimants had got

from it all they were entitled to receive under its con-

tract; that as its obligati(»n was limited to the value

of the property upon which the liens had attached,

and as the plaintiffs had caused that property to be

Sold, a redemption by the owner exhausted their right

to proceed further against it. But the redempticm by

the Jewel Mining Syndicate, which w^as personally

liable for the entire debt, was an application pro

tanto upon the amount of that debt, as much so by

redemption as if it had been paid directly to the

claimants before the decree w-as rendered or paid di-

rectly into court afterwards. (Flanders vs. Aumack,

supra) As we understand the law, the principles an-

nounced by Justice Lord in the case of Willis vs. Mil-

ler, supra, should applj^ in this case. On pages 361-2

he says

:

"I do not think the decree of foreclosure

and sale merges or extinguishes the lien of the

mortgage. The mortgage lien is a specific one,

and the judgment obtained is a general one.

The suit of foreclosure is a remedy for the en-

forcement of the lien, and is certainly not in-

tended to have the effect to impair or abridge the

mortgage lien. That effect can onlv be accom-
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plished by payment of the mortgage debt or a re-

lease. The lien was created by the mortgage,

and the decree neither added to or took anything

from it, and the effect of the sale under it was

vacated or terminated b}^ the redemption, and

thereafter the mortgage and judgment of foreclo-

sure stood as though no sale had ever been

made." Citing

Goddard vs. Renner, 57 Indiana, 536.

Also see:

10 E. C. L. p. 1351, par 141; Mitchell vs.

Ringle, 151 Ind. 16, 50 N. E. 308, 68 A. S. R. 212

and note Lemnion vs. Oshoni, 153 Ind. 172; Her-

vey I's. Krost, 116 Ind. 268; McCarthij rs. Chris-

tie, 13 Cal. 79 ; 23 0. J., p. 728, par. 75 1, and cases

cited in note 78.

In Dembitz on Land and Tax Titles, Vol. 2, p.

1308, it is said

:

"Redemption by the judgment debtor or his

successor in interest, will not divest the property

of the lien for the unsatisfied portion of the ju-

dicial demand."

The object of the lien law is to secure laborers on

mining claims in the payment of their wages, and if

the judgment debtor can stand by with money in his

pocket which he refuses to apply to the payment of

such debts, and watch the property be sold for much

less than the amount due, and then divest the liens by

redeeming for ten or fifteen per cent, of their de-

mand, of what })rotection is the lien?
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THE EFFECT OF REDEMPTION
The judge of the trial court in his opinion

(Trans, p. 35), referring to the sale of June 9, 1923,

says

:

"In this case, however, the judicial sale has

not been set aside or confirmed. Neither action

has been asked. The property was redeemed

from the sale and plaintiffs accepted the money

and caused the 'alias execution' to issue. The

sale made under it was set aside because the

court held the proceedings to be fatally defective

in several ways. Without reviewing those de-

fects it is only necessary to say now that the

alias execution was in form an order for another

judicial sale when it should have been a general

execution under the deficiency judgment docket-

ed against the Syndicate."

He says that the property was redeemed from

the sale and the j)laintiffs accepted the money. What
could he expect them to do? After having solemnly

decreed a judgment in their favor, that the lien claim-

ants should rtK'eive a sniall portion of the money due

them seems to create an unfavorable impression upon

the learned judge. He sa^^s the execution should

have been a general execution under the deficiency

judgment docketed in the case, when the rcord shows

that the plaintiiis in the suit never caused such a

judgment to be docketed. (See Praecipe and clerk's

certificate, ti'ans. pp. 59-61).

Section 1225 of the 1913 Compiled Laws of Al-



18.

aska provides

:

"A judgment of foreclosure shall have the

effect to bar the equity of redemption, and prop-

erty sold on execution issued upon a judgment

may be redeemed in like manner and with like

effect as real property sold on an execution is-

sued on a judgTQent."

Section 1123 of the 1913 Compiled Laws of Alas-

ka, provides among other things as follows

:

" * * * * If the judgment debtor redeem at

any time before the time for redempti(;n expires,

the effect of the sale shall terminate, and he shall

be restored to his estate.
'

'

In Flanders vs. Aumach, supra, at page 26, the

court says

:

"But a redemption by the judgment debtor

has a very different effect. It terminates the

sale and restores the estate.
'

'

In the case of Kaston vs. Storey, 47 Oregon (80

Pac. 217) the court at page 153 says:

"The redemption by the plaintiff' as the suc-

cessor in interest of the judgment debtor, how-

ever, put an end to any further proceedings to

enforce the decree, defeated the inchoate right

or title of the purchaser, and restored the prop-

erty to the same condition as if ikj sale had been

attempted: (Citing Cart wriy lit rs. Savage, 5

Oregon, 397, and Settle mire vs. Xewsome, and

Flanders vs. Auniack, supra), the rede)ii])tion

obliterated every effect and consequence of ilie
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foreclosure sale, and the parties to this suit now

stand in precisely the same position, ***** as

if there had been no proeeedins to enforce the de-

cree." (Italics oui's.)

If a sale is terminated b}^ redemption, if every

effect and ccmseqnence of the sale is obliterated, what

is there for the court to set aside or confirm? As

stated by Justice Lord, supra, the liens and decree

of foreclosui'c now stand as though no sale had ever

been niafle.

Aj^ain in Kastoii rs. Store ij, supra, at page 155,

the court says:

"The observation of Mr. Jones, quoted in

WilliaiHs vs. Wilson, 42 Oregon, 229 (95 Am. St.

Rep. 745, 70 Pac. 1031), that a creditor having

judgment rendered before the sale but subse-

quent to the decree is as effectually barred by

the sale as if he had been made a party to the pro-

ceedings (2 Jones, Mortgages, 6 ed. Sec. 1437),

manifestly has reference to a completed and not

an inchoate sale. Tit ere is no sale, in the legal

sense, under a ju(hjiiieiit or a decree until the ti-

tle passes.
'

' ( Italics ours.

)

From the foregoing authorities, it is apparent

that the act of the judgment debtor in redeeming

from the sale of June 9, 1923, terminated that sale

and that upon such redemption there remained noth-

ing for the court either to confirm or set aside. The

Alaska statute is taken from the Oregon Code, and

the Oregon courts held, liotli ])ef()i(' and since its
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adoption, that there is no sale either under a judg-

ment or a decree until the title passes. The rule

seems to be universal that there is no judicial sale in

any sense without confirmation. In 35 C. J. Sec. 60,

p. 43, it is said

:

"Confirmation is the formal expression of

the judicial sanction of the sale by which the

court makes the sale its own, and an order of con-

firmation is a judicial, and not a ministerial act.

Since before confirmation the sale is not in a le-

gal and technical sense a sale, but the accepted

bidder is merely a preferred purchaser, coniir-

mation is necessary in order to complete the

sale."

The marshal is merely the ministerial agent of

the court.

10 R. C. L., p. 1318, par. 116; Ann. Cas.

1913A, 1217 and note; Farmer's Loan Co. I's. 0.

P. R. R. Co., 28 Or. 69; Freeman Void Judicial

Sales, Sec. 1.

;

The court continvially refers to the proceedings

of June 9, 1923, as a- judicial sale, while the only sale

that has ever been submitted for confirmation is the

sale of October 6, 1923, which was set aside. The

right of redemption is a statutory right and does not

in any manner rest in the discretion of the trial court,

and there is nothing in our law to prevent a judgment

debtor from redeeming from an absolutely void sale,

if he should choose to take that course. What is the

result, if he does'? The marshal returns the pur-
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chaser his money and applies the amount of the bid

to the payment of the debt. The sale is then tei*-

minated. (\)uld the judgment debtor afterwards be

heard to come into court and object to the regularity

of the executicm proceedings'? Could he possibly

have any standing in court?

RIGHTS OF THE JEWEL GOLD MINING
COMPANY.

The judge of the ti'ial couit, in his opinicm (Trans,

p 39) says:

''What then is the status of the Jewel Gold

Mining Company since the judicial sale and the

I'edemption by the Syndicate? It did not and

could not redeem. It had no personal liability

under the judgment and the liability of its prop-

erty was cast upon the property by operation of

law. All citations of redemption cases miss this

point because it was not invoh^ed in any of them.

The liability of the reversionary interest of the

mining company for the debt of the Syndicate,

hi irhich it had no contractual part, was impress-

ed upon that interest by a special pro\dsion of

law. It seems to me logical therefore, that the

mining company should benefit by any law giv-

ing relief to the Syndicate. When the Sj^ndicate

redeemed from the judicial sale did not the re-

demption operate also in behalf of the mining

company ? Why should the failure of the Syn-

dicate to pay its debts cast liability upon the les-

sor's interest and the Syndicate's redemption
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from the sale leave the lessor remediless in the

premises ? It is easy to answer, because the law

has made no provision for the mining company's

plight. That is not a fair answer to my mind.

The Syndicate 's dereliction involved the mining

company 's property. Its default caused the sale

of the whole property. Why should not its re-

demption redeem the whole property from the

sale'? It seems to me that was the legal and

equitable effect." (Italics ours.)

We assume that it is self-evident that the policy

of the law is to make people pay their debts. We also

assume that it was the intention of the legislature en-

acting the labor lien laws that workingmen should

have their benefit in good faith, and that sfjecious le-

gal quibbling would not be resorted to in order to de-

prive them of that benefit. The learned judge says

that it seems to him logical that the mining company

should benefit by any law giving relief to the Syndi-

cate. When the Syndicate redeemed what particular

relief did it receive? Relief from paying its debts

f

We think not. The Alaska law says (Sec. 1123 su-

pra) that when the judgment debtor redeems the sale

shall be terminated and he shall be restored to his es-

tate. The estate of the Jewel Mining Syndicate at

the time of redemption Avas a leasehold interest of

more tlian two years unexpired term (See petition

for order of re-sale, Trans, p. 31) and the relief ol)-

tained by it upon redemption was to be restored to

this estate, and as there cannot be a lessee vritlicjiit a
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ing Company was also restored to its estate, with this

additional benefit, that tlic indebtedness and liens

against the property were rednced by the amonnt of

the redemption.

It is also said in the opinit)n, that ''The liability

of the reversionary interest of the mining company

for the debt of the Syndicate, in which it had no con-

tractual i)art, was impressed u^xin that interest by a

special provision (»f law.'' We wish to challenge the

statement that the mining company "had no contrac-

tual i)art" in incurring the debt, either in fact or un-

der the law. In Sec. 5 of Chapter 13, 1915 Session

Laws of Alaska, it is provided

:

"All work and labor, etc. * * *, shall he

deemed to have been done at the instance of the

owner of the mine or mining claim, and such

owner's interest shall be subject to any lien filed

in accordance with the provisions of this act, un-

less such owner shall within ten days after hie

shall have obtained knowledge of such work or

labor being performed, give notice that he will

not be responsible for the same, by posting no-

tices in writing to that effect." (Italics ours.)

L'nder this law the work is deemed to have been

done at the instance of the owner of the claim, un-

less he posts the notices of non-liability. If he fails

to post this notice, he adopts the C(mtractual relation

which the law imposes as much so as if he had actu-

:illy employed the men, and the decree is a personal
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decree which in its enforcement is limited to the value

of the property upon which the liens have attached,

and in such case the Jewel Gold Mining Company is

as much a judgment debtor as the Jewel Mining Syn-

dicate, and would be entitled to redeem on its own

account. However, the work in this case was caused

to be done by the mining companj^ itself. It appears

from the findings of fact entered in this case that the

work and labor was performed at the request of

Frank H. Whitney, manager of the Jewel Mining

Sj^ndicate, who had charge of the operation of the

mine and of the work being done thereon, and who

promised and agreed to pay for the work. (Tran. pp.

52 to 55 Frank H. Whitney was also the president of

the Jewel Gold Mining Company at the time the in-

debtedness was incurred and with Clarence E. Whit-

ne}^, Marah L. Whitney, and John Maliiicheif, com-

pose the majorit}" stockholders of the Jewel Gold

Mining Company (See petition for order of sever-

ance, Trans, p. 4i), and they all filed claims of lien

against the mine, which with the execiitii.ii of that

of Frank H. Whitney were allowed. Tlio claims

of lien of these several persons arc held now by

^.larah L. Whitney, who natiiraly refuses to partici-

pate in this appeal, their property having been freed

by the court's decision from any liability for the

debts with which its owners had charged it. (See or-

der of severance, Trans p. 46-7). Since redemption,

the Jewel Mining Syndicate has l.^een dissolved, it ]">e-

ing apparently a sort of a straw man, cirated for the
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purpose of assuuiing resptmsibility for the indebted-

ness and having the power to vanish when a reckon-

ing was called for. These undisputed facts, it seems

to us should bring this case clearly within the prin-

cii)les announced b}' the Supreme Court of the State

of Oregon in the case of Settle tii ire vs. Newsome, su-

pra, where it says

:

"The lien is a quality in tlie judgment, in-

separably connected with it, wliich determines

the extent of the right to take the land in execu-

tion under the judgment as against adverse

claims. The lien binds the title of the judgment

debtor, and until there has been a legal transmu-

tation of that title the lien should apparently

Continue. There is no sale in a legal sense until

the title lias passed.

The execution comes as a pt>\ver to seize the

debtor's title and pass it to the purchaser. The

lien binds the title—the ownership in the land

—

and ha'.'ing attached to the title, prevents its

transfer by the debtor so as to affect the lien. It

is not sufficient, to divest the lien, tJiat tlie pow-

er should be parilfj executed by an inchoate sale.

The sale is but one of the steps in the exercise of

the pov/er. The power must be fully executed, to

make that change in the status of the property

necessary to divest the lien." (Italics ours.)

In 10 R. C. L. p. 11351, par. 141, it is said:

"By the jjrobable v»^eight of authority, re-

demption by the judgment debtor of his land
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sold under execution for less than the judgment

reinstates the lien for the unpaid balance, and a

resale of the land may be had to satisfy such bal-

ance if the judgment lien has attached at the

time the transfer is made. '

'

To the same effect is the American and English

Encyclopaedia of Law, 2nd Ed., page 747, Sub-div. 5.

The judge of the trial court also says: "Yv^hy

should the failure of the Syndicate to pay its debts

cast liability upon the lessor's interest and the Syn-

dicate's redemption from the sale leave the lessor

remediless in the premises?" We wish to say that

the redemption does not leave the lessor remediless.

Irrespective of any statutory right of redemption, the

lessor has its equity of redemption. At any time be-

fore sale, the Jewel Gold Mining Company may pre-

serve its property b}^ paying the debt. In 27 Cyc.

at page 1799, it is said

:

"The equity of redemption must be distin-

guished from a statutory right of redemption.

There is a common law or equitable right of I'e-

demption inherent in every transacti(m C(jnsti-

tutiug a mortgage or ha^.'ing the essential char-

acter of a mortgage. This is a highly favored

equity, and unless released to the mortgagee by

a bargain founded on a good consideration and

entirely free from fraud and oppression or in

some wa}' waived or lost or barred by the statute

of limitatious, it can be cut off in no other way

than by a regular and proper foreclosure. But
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that is where the equity of redemption ends. Af-

ter sale under a decree of forech)sure it is entire-

ly extinguished.''

The owners of this property had no hesitancy in bur-

dening it with liens. Why now should it be the pol-

ic}' of the law to relieve them from the consequences

of their own acts, especially when to do so would en-

able them to perpetrate a palpable fraud upon the

public.

Briefly recax)itulating, the order of the court

deming plaintifrs' petition for an order of resale was

error for the follow^ing reasons

:

1. The sale of Jime 9, 1923, never having been

coiilirnied by the court, was not a sale and could not

divest the lien.

2. Redemption by the judgment debtor from the

unconfirmed sale amounted only to a pro tanto pay-

ment of the judgment, the lien for the balance still

attaching to the land.

3. Redemption by the judgment debtor had the

effect of reinstating the lien for the unpaid balance

and a resale was proper.

For these reasons the order should be annulled

and the court below be directed to enter an order for

the sale of the said property.

Respectfully submitted,

ARTHUR FRAME,
JAS. S. TRUITT,
WALTER CHRISTIE,

Attorneys for Appellants.
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STATEMENT
The Plaintiffs were lien claimants and assignees

of lien claimants and sued to recover on miners' liens

for Vv^ages due them for services performed at the

special instance and request of Defendant, Jewel

Mining Syndicate.

Said Syndicate was the lessee of, and operating

the property owned by Defendant Jewel Gold Min-

ing Company.
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All the lien claimants were employed by and

worked for the lessee Jewel Mining Syndicate.

The Decree dated January 13, 1923 established

the liens against the interest of the Defendants in

the property known as The Jewel Mine, in said De-

cree described, owned by the Jewel Gold Mining

Company, with Judgment over against lessee Jewel

Mining Syndicate alone for any deficiency, and au-

thorizing execution therefor (Transcript Pages 4,

5,6).

On May 2, 1923, Execution was issued on said

Judgment and Decree, and on the 9th day of June,

1923, said mining property and premises described

in said Decree and known as The Jewel Mine, all and

the whole thereof, in one parcel, was offered for sale,

and on said 9th da y of June, 1923, said property,

known as the Jewel Mine, all and the whole thereof

was sold, in one parcel, for the lump sum of $3500.00,

and Plaintiffs accepted, retained, and distributed the

said sum so bid for said described mining property

and premises (Alias Execution, and Return there-

on, Transcript, Pages 6 and 9). Said sale of June

9th, 1923, was never confirmed, nor any Motion made

for confirmation thereof.

Thereafter, on July 23rd, 1923, Jewel Mining

Syndicate redeemed said Jewel Mine from sale of

June 9, 1923 (Certificate of Redemption, Transcript,

Page 15).

Thereafter, on the 18th day of August, 1923,

Execution, designated a "Second Alias Execution"
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was issued, on v>'hich Execution Plaintiffs received

and retained the proceeds of $G0C0.00 taken on Gar-

nishment thereunder, also levied upon and sold said

mining property and premises theretofore sold,

which sale was set aside by an Order of the Court

dated February 13th, 1924 (Transcript, Pages 18 and

28).

Thereafter Plaintiffs, by a Petition dated the

14th day of March, 1925, prayed for an Order of the

Court directing that the property be sold, in whole,

or in part, and particularly the property described

in said Decree, as provided in the second subdivision

of Section 1115 of the 1913 Compiled Laws of Alaska

(Petition for Order Directing Re-Sale, Transcript,

Page 29), which Petition was, by an Order dated the

25th day of January, 1926, denied (Transcript, Page

32) ; and Appellants attempt to appeal from such Or-

der.

Appellee Jewel Gold Mining Company respect-

fully submits that the Court properly and correctly

ruled in rendering his Order denying petition for re-

sale.

Appellee Jewel Gold Mining Company further

respectfully submits that the "Order Denying Peti-

tion for Re-Sale" is not a final order, judgment, or

decree, nor is such Order reviewable as a final judg-

ment or decree.

ARGUMENT
Appellants having never asked the action com-

plained of as error, and being Third Assignment of



Error, and the other two assignments having previ-

ously been before this Court, this Court is v^ithout

jurisdiction. Dikeman et ul c. Jeicel Gold Mininf/ Co. et

a^2F(2d)665.

The attempted appeal shows on its face that it is

frivolous in attempting to review findings of the

Court without a jury that have been merged in the

Decree dated the 13th day of January, 1923, from

which Decree no appeal has been taken, or attempted

to be taken.

Moreover Answer to Garnishment is foreign to

the question sought to be reviewed.

The relative rights of the parties in the property

according to the status or conduct or contract be-

tween them was fixed by said Decree. Re Britannia

Mining Co. 203 Fed. 450-453. And under the Decree

Plaintiffs having sold the property, accepting and re-

taining the money arising from the sale, and having

issued Execution on said Judgment, which Execu-

tion is designated a "Second Alias Execution" on

which Plaintiff's received and retained the proceeds

of $6,000.00 taken on Garnishment thereunder, are

restricted to Execution for the Deficiency.

The Deficiency Judgment, like every other legal

money judgment is enforceable by Execution against

the general property of the judgment debtors. Pom-

eroy Equity Jurisprudence Vol. 3, Page 225, Sec.

1228.

The Plaintiffs not having brought before the

Court facts or conditions wdthin the provisions of
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Subdivision 2, Section 1115, Compiled Laws of Alas-

ka, 1913, nor asked any relief within the provisions

of said Subdivison 2, Section 1115, Compiled Laws of

Alaska, 1913, and as the Court's power in the matter

of enforcing the Decree heretofore entered is cir-

cumscribed by the scope of the Decree, 21 C. J. 693,

in which Decree the Court established the claims, or-

dering sale of the property, and providing for a De-

ficiency against lessee Jewel Mining Syndicate, and

Execution for such Deficiency, the Court properly

ruled in ordering general Execution against the

leasehold interest of the Jewel Mining Syndicate or

other property of the Syndicate.

Aside from Plaintiffs being bound by the terms

of the Decree entered in said action on the 13th day

of January, 1923, from which no appeal was taken,

or attempted to be taken, the Plaintiffs, as to the

owner. Jewel Gold Mining Company, were entitled

only to enforce their claims against its property and

premises, Builders' Supply Depot v. O'Connor (Cal.) 88

Pac. 982; 119 A. S. R. 193; 11 Ann. Cas. 712; 17 L. R.

A. (N. S.) 909; .Uherti r. Moore (Okla.) 93 Pac. 543;

14 L. R. A. (N. S.) 1036, not entitled to a judgment

against the Defendant Jewel Gold Mining Company
personally, but only to the foreclosure of their liens

and a sale of the property in satisfaction thereof,

MciUjrmacl- r. lierf.^rliiiujcr (Ore.) 237 PaC. 363-368,

and were limited to one sale of the property, and by

sale of June 9th, 1923, liens of Plaintiffs were dis-

charged, RitcJiey r. Risley, et al, 3 Ore. 184-186-187.
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The Court in case of Ticelves v. WiUlams (Penn.) 31

Am. Dec. 542 uses the following language: "Were it

not for the agreement to the contrary, the Plaintiff's

lien would certainly have been discharged by the

sheriff's sale," and the liens of Plaintiffs, having been

enforced by sale of the property, their liens as to

such property having expended their force and ac-

complished their purpose, said property of said Jew-

el Gold Mining Company no longer subject to the

liens of the Plaintiffs, 0(/Je v. Koemer (111.) 29 N. E.

Rep. 563, moreover as Plaintiffs were entitled only to

enforce their liens against the property of the Jewel

Gold Mining Company, and being so decreed, and

Plaintiffs having sold the property and the whole

thereof in one parcel for a lump sum, thereupon the

liens of the Plaintiffs as to the property of the Jewel

Gold Mining Company were discharged, and Plain-

tiffs exhausted all remedy against said owner of

property. Jewel Gold Mining Company, and the re-

demption did not reinstate the liens of Plaintiffs as

against the property of said Jewel Gold Mining Com-

pany. Flanders v. Aumack^ 32 Ore. 19, 51 Pac. 447, 67

A. S. R. 504-510; WilUams v. Wilson, 42 Ore., 299, 70

Pac. 1031.

Respectfully submitted,

. W. H. RAGER,

Attorney for the Defendant Jewel Gold

Mining Company a Corporation, one of

the Appellees.
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NAMES AND ADDRESSES OF ATTORNEYS
OF RECORD.

WALLACE, KNOLLENBERG & CAMERON,
Caples Bldg., El Paso, Texas,

Attorneys for Plaintiff in Error.

D. V. MULHERN, Home Builders' Building,

Phoenix, Arizona,

Attorney for the Intervener and Defend-

ant in Error.

In the District Court of the United States, in and

for the District of Arizona.

LAW No. 437—PHOENIX.

UNITED STATES OF AMERICA, for the Use

and Benefit of SOUTHWESTERN PORT-
LAND CEMENT COMPANY, a Corpora-

tion,

Plaintiff,

vs.

L. C. LASHMET and SOUTHERN SURETY
COMPANY, a Corporation,

Defendants.

MOTION FOR LEAVE TO INTERVENE (OF
WESTERN PIPE & STEEL COMPANY OF
CALIFORNIA, A CORPORATION).

Comes now Western Pipe & Steel Company of

California, a corporation, and moves the Court for
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its order granting it leave to intervene in and

become a party to the above-entitled action, and

as grounds for said motion states that it has fur-

nished to the above-named defendant, L. C. Lashmet,

material used in the construction of the public

work described in the plamtiff's complaint for

which material payment has not been made, all

as set out in its proposed complamt and interven-

tion, a copy of which accompanies this motion.

D. V. MULHERN,
Attorne}^ for Western Pipe & Steel Company, a

Corporation.

[Endorsed] : Mled Oct. 14, 1925. [P]

[Title of Cause.]

MINUTES OF COURT—OCTOBER 19, 1926—
RULING ON MOTION FOR LEAVE TO IN-

TERVENE.

D. V. Mulhern, EsquiT-p, is present for the in-

tervener. Whereupon, motion for leave to in-

tervene is argued by counsel to the Court and
submitted; and IT IS NOW ORDERED by the

Court that said motion be, and the same is hereby
granted. [2]

*Page-number appearing at foot of page of original certified Tran-
script of Eecord,
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In the District Court of the United States, in and

for the District of Arizona.

LAW No. 437—PHOENIX.

UNITED STATES OF AMERICA, for the Use

and Benefit of SOUTHWESTERN PORT-

LAND CEMENT COMPANY, a Corpora-

tion,

Plaintiff,

vs.

L. C. LASHMET and SOUTHERN SURETY
COMPANY, a Corporation,

Defendants.

WESTERN PIPE & STEEL COMPANY OF
CALIFORNIA, a Corporation,

Intervener.

COMPLAINT OF WESTERN PIPE & STEEL
COMPANY OF CALIFORNIA, INTER-
VENER. -^

For cause of action against the defendants,

L. C. Lashmet and Southern Surety Company, the

intervener. Western Pipe & Steel Companj^ of

California, states:

I.

That Western Pipe & Steel Company of Cali-

fornia and Southern Surety Company are corpora-

tions duly organized under the laws of the States

of California and Iowa, respectively.
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II.

That on July 20, 1923, the defendant, L. C.

Lashmet, entered into a written contract with the

United States of America for the construction,

prosecution and completion of a certain public

work, to wit, the, improvement of the Flagstaff-

Angell Highway in the County of Coconino, State

and Federal District of Arizona, and in the Coco-

nino National Forest; that said contract was com-

pleted and final settlement l^ad therefor on No-

vember 14, 1924, and no suit has been brought by

the United States on the bond hereinafter men-

tioned, and there are no known creditors of the

defendant, L. C. [3] Lashmet, on account of

labor and materials supplied to him in the prose-

cution of the work provided for in said contract

other than the above named plaintiff and this in-

tervener.

III.

That, on June 30, 1923, the Western Pipe &
Steel Company of California, at the special in-

stance and request of the defendant, L. C. Lash-

met, furnished and delivered to him certain ma-
terial, to wit, corrugated culvert pipe, of the agreed

and reasonable value of Five Thousand Four Hun-
dred Sixteen and 90/100 Dollars ($5416.90), to be,

and which was, used in the prosecution of the

work provided for in said contract and in the im-

provement of said highway; that it was under-

stood and agreed by and between said Western
Pipe & Steel Company of California and said L. C.

Lashmet that said material was to be paid for in
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cash upon delivery and that, in the event pay-

ment was not so made, said sum, or the unpaid

balance thereof, should bear interest at the rate of

eight per cent per annum from said date until

paid; that there has been paid on account of the

purchase price of the material so furnished as

aforesaid and the interest thereon, the sum of

Three Thousand and No/100 Dollars ($3,000.00),

paid on July 1, 1924, and the sum of One Thou-
sand and No/100 Dollars ($1,000.00), paid on April

25, 1925; and that there remams a balance of said

purchase price unpaid of Two Thousand Thirty-

six and 45/100 Dollars ($2,036.45), with interest

thereon at the rate of eight per cent per annum
from and after April 25, 1925.

IV.

That, pursuant to one of the conditions of the
award by the United States of said contract to
the defendant, L. C. Lashmet, he, as principal, and
the defendant. Southern Surety Company, as surety,
made, executed and delivered to the United States
a bond whereby they acknowledged themselves
firmly bound unto the United [4] States of Amer-
ica in the full and just sum of Seventy-nine Thou-
sand Three Hundred Thirteen and 8/100 Dollars
($79,313.08), to be paid to the Treasurer of the
United States, for which payment well and truly
to be made, they thereby bound themselves jointly
and severally upon condition, among other things,
that the said L. C. Lashmet should in all respects
comply with the terms and conditions of said con-
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tract and sliould well and truly pay every person

furnishing materials in or about the improvement

of said highway all and every sum or sums of

money due him, them or any of them for all such

materials for which said L. C. Lashmet was liable.

V.

That prior to April 25, 1925, Western Pipe and

Steel Company of California notified the defendant.

Southern Surety Company, that the defendant,

L. C. Lashmet had failed, neglected and refused to

pay the balance for and on account of the cor-

rugated culvert pipe by it furnished to the said

L. C. Lashmet as herein alleged and made demand

upon said Southern Surety Company that it pay

said sum under and by virtue of its obligation as

surety on said bond, but, notwithstanding said

demand, it has failed, neglected and refused to pay

the same.

WHEREFORE, Western Pipe & Steel Company
of California prays judgment against the defend-

ants jointly and severally, for the sum of Two
Thousand Thirty-six and 45/100 Dollars ($2,036.-

45), together with interest thereon at the rate of

eight per cent per annum from April 25, 1925,

and for its costs herein laid out and expended.

D. V. MULHERN,
JOHN R. HAMPTON,

Attorneys for Western Pipe & Steel Company of

California. [5]
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Federal District of Arizona,

County of Maricopa,—ss.

A. A. Burden, being first duly sworn, on bis oath

deposes and says, tbat be is manager of Western

Pipe and Steel Company of California, a corpo-

ration; tbat be bas read tbe foregoing complaint

and knows tbe contents tbereof, and tbe same is

true of bis own knowledge, except as to tbose

matters wbicb are stated tberein on information

and belief, and as to tbose matters be believes it

to be true.

A. A. BURDEN.

Subscribed and sworn to before me tbis 14tb day

of October, 1925.

[Notarial Seal] D. V. MULHERN,
Notary Public.

My commission expires July 6, 1927.

[Endorsed] : Filed Oct. 14, 1925. [6]

[Title of Court and Cause.]

ANSWER.

Comes now tbe Soutbem Surety Company, de-

fendant in tbe above styled and numbered cause

and witb leave of tbe Court first bad and obtained

files tbis its first amended original answer and

states:

1st. Tbat tbe complaint of intervener does not

state facts sufficient for a cause of action against

tbis defendant and sbould be dismissed, and of

tbis prays judgment of tbe court.
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2d. Further answering, without waiving his ex-

ceptions herem, but insisting upon same, denies

each and every allegation in the complaint of inter-

vener Western Pipe and Steel Company of Cali-

fornia and says same is not true in whole or in

part and puts himself upon the country.

WHEREFORE, said defendant having fully an-

swered prays to be dismissed with its costs.

3d. Further answering this defendant says that

the complaint filed by said intervener Western

Pipe & Steel Company of California was filed more

than one year after its cause of action arose, and

that said cause of action arose on July 21st, 1924,

when a full and final settlement was made and ac-

cepted between the contractor L. C. Lashmet and

the [7] engineer representing the United States

Government, and that under the Federal Statutes

governing this case, said cause of action was barred

on July 21, 1925, and this defendant Southern

Surety Company expressly pleads the Statutes of

Limitations as a defense to this cause of action,

and alleges that said suit was not filed until Oc-

tober 21st, 1925, long after said cause of action

was barred by the Statutes of Limitations.

WHEREFORE, defendant having fully answered

prays to be discharged with its costs.

WALLACE, KNOLLENBERG & CAMERON,
Attornej^s for Defendant Southern Surety Com-

pany. P. 0. Address, 413-417 Caples Bldg.,

El Paso, Texas.

[Endorsed] : Filed Jan. 12, 1926. [8]
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In the District Court of the United States, in and

for the District of Arizona.

LAW No. 437—PHOENIX.

UNITED STATES OF AMERICA, For the Use

and Benefit of SOUTHWESTERN PORT-
LAND CEMENT COMPANY, a Corpora-

tion,

Plaintiff,

vs.

L. C. LASHMET and SOUTHERN SURETY
COMPANY, a Corporation,

Defendants.

WESTERN PIPE & STEEL COMPANY OF
CALIFORNIA, a Corporation,

Intervener.

JUDGMENT.

This cause came on regularly for trial on the

21st day of January, 1926, before the Honorable

Fred C. Jacobs, Judge of the above-entitled court,

without a jury, a stipulation in writing, b}^ the

attorneys of record for the parties, expressly waiv-

ing a trial by jury having been duly filed with the

Clerk of said court. The intervener, Western
Pipe & Steel Company of California, appeared by
its attorney, D. V. Mulhern, Esq., and the defend-

ant, Southern Surety Company, appeared by its

attorney, George E. Wallace, Esq. Evidence, both
oral and documentary, was introduced by the in-
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tervener and said defendant, wTiereupon said par-

ties rested, and the cause was submitted to the

court for consideration and decision. The Court,

being fully advised in the premises, delivered its

findings, in favor of the intervener and against said

defendant, in writing, which is signed and filed,

and ordered judgment in accordance therewith and

further ordered that the complaint of the use

plaintiff, Southwestern Portland Cement Company,

be dismissed, as well as intervener's cause of com-

plaint against defendant L. C. Lashmet.

WHEEEFORE, IT IS ADJUDGED that West-

ern Pipe & Steel [9] Company of California,

the intervener, do have and recover of and from

Southern Surety Company, the said defendant, the

sum of Two Thousand One Hundred Thirty-three

and 4/100 Dollars ($2,133.04), with interest thereon

at the rate of eight per cent per amium, from the

date hereof until paid, together with said inter-

vener's costs and disbursements in this action,

taxed at the sum of FOURTEEN and 80/100 Dol-

lars ($14.80). To all of which defendant South-

ern Surety Co. in open Court duly excepted.

WITNESS the Honorable FRED C. JACOBS,
Judge of the District Court of the United States,

in and for the District of Arizona, this 4th day of

March, A. D. 1926.

F. C. JACOBS,
U. S. District Judge, Arizona.

O. K. as to form.

GEO. E. WALLACE,
[Endorsed]: Filed Mar. 4, 1926. [10]
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[Title of Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS OF
LAW.

The execution of the contract and bond upon

which the above-entitled action is based was not

denied by the defendants and, upon the trial of the

cause, the following facts relative to the issues

raised by the pleadings therem were conclusively

established, either by the express admissions and

stipulations of the parties or by uncontroverted

evidence, and are so found by the Court:

1. That no suit was brought by the United

States on its own behalf on the bond upon which

the action is based and no action other than the

present one has been brought thereon.

2. This suit was originally filed in this court

by the United States of America for the use and

benefit of the Southwestern Portland Cement Com-
pany on the 28th day of May, 1925, against L. C.

Lashmet, contractor, and Southern Surety Com-
pany.

On the 10th day of June, 1925, L. C. Lashmet
paid the Southwestern Portland Cement Company
in full, and a motion was filed in this cause by the

attorneys representing the Southwestern Port-

land Cement Company asking that the case be dis-

missed. [11]

That the intervener filed its petition in this

cause, asking leave of the Court to intervene on

the 14th day of October, 1925, which motion was
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duly granted by the Court and the plea of inter-

vention was filed herein by the intervener on the

19th day of October, 1925.

3. That the intervener, Western Pipe & Steel

Company of California, furnished the defendant,

L. C. Lashmet, certain material to be, and which

was used in the prosecution of the work provided

for in the contract in connection with which said

bond was given, of the value of $5,416.90, to be

paid for in cash or if not so paid, said sum or the

unpaid balance thereof to bear interest at the rate

of eight per cent per annum, from and after July

30, 1923.

4. That there has been paid to the intervener.

Western Pipe & Steel Company of California, on

the purchase price of said material so furnished

and the interest thereon, under the terms of the

purchase thereof; the sum of $500.00, paid on July

5, 1924; the sum of $2,500.00, paid on July 25,

1924; and the sum of $1,000.00 paid on April 25,

1925; there remaining due and unpaid on said pur-

chase price and interest, at the date of trial herein,

the sum of $2,133.04.

5. That prior to the institution of this action

and on the 10th day of April, 1925, the intervener,

Western Pipe & Steel Company of California,

made demand upon the defendant, Southern

Surety Company, for payment of the balance due

on the purchase price of the material so furnished

the defendant, L. C. Lashmet, but same remains

unpaid.
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6. In the specifications, which are made part

of the contract, it is provided:

"Whenever the work provided for by the

contract shall have been completely per-

formed on the part of the contractor, and all

parts of the work have been approved by the

District Engineer, a final estimate showing

the value of the work done will be prepared

by the engineer as soon as the necessary meas-

urements may be made. The amount of this

estimate, less any sums that may have been

deducted in accordance with [12] the pro-

visions of the contract, and less all previous

payments, will be paid to the contractor within

thirty (30) days after the final estimate has

been approved by the Chief Engineer."

7. Article 4 of Specifications in Contract under

title "definitions" the word "engineer" is defined:

"Chief Engineer of the Bureau of Public

Roads, District Engineer of the Bureau of

Public Roads, in whose district the improve-

ment is located, or a representative of the

foregoing duly authorized to supervise the

work. '

'

and Article 2 of said specifications under the same

title defines the term "Chief Engineer" as fol-

lows :

"Chief Engineer of the Bureau of Public

Roads, United States Department of Agricul-

ture."

8. The work called for in the contract of July

20th, 1923, made between the United States De-
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partment of Agriculture, Bureau of Public Roads
and L. C. Lashmet, the contractor, was fully com-

pleted by the contractor on the day of July,

1924. That E. S. Wheeler, District Engineer of

the Bureau of Public Roads at Phoenix, Arizona,

who was in charge of the work being done under

the contract, caused a full, complete and final esti-

mate to be made, showing the value of the work

done by L. C. Lashmet on the contract, including

all extra work. And on August 20, 1924, a final

estimate was made out by the employees of E. S.

Wheeler, and under his direction, tabulated and

checked, and this final estimate showed the total

amount earned under the contract, including ex-

tra work, to be $74,483.36. After subtracting the

deductions which included all purchase payments,

truck repair and equipment rentals, totaling $66,-

885.27 there was found to be due the contractor a

balance of $7,598.09.

That said final estimate or report was transmit-

ted to L. I. Hewes, Deputy Chief Engineer of the

Bureau of Public Roads, United States Depart-

ment of Agriculture, for his approval, and, after

the total amount of the contract had been checked

and the proper deductions made in his office, was

approved by him on November 14, 1924. [13]

9. That said L. I. Hewes, Deputy Chief Engi-

neer, was the proper officer, under the administra-

tive practice of the Bureau of Public Roads, to ap-

prove said final estimate and his approval was

necessary to render it effective as a basis for the
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final payment thereafter to ])e made ])y the fiscal

officer of the l)nreau.

The only controverted issue raised by the plead-

intrs in the cause is the issue as to the date of final

settlement of the contract entered into between the

United States of America and the defendant, L. C.

Lashmet, in connection with which the bond above

mentioned was given, and as to that issue the Court

finds from the evidence.

That the final settlement of said contract, within

the meaning of the Act of February 24, 1905, was

on the date of the approval of the final estimate

thereof by the Dei)uty Chief Engineer of the Bu-

reau of Public Roads, L. I. Hewes, to wit, Novem-

ber 14, 1924, that being the date when the amount

which the Government was finally bound to pay

w^as fixed administratively by the proper authority.

CONCLUSIONS OF LAW.

As conclusions of law from the foregoing facts,

the Court finds that the intervener. Western Pipe &

Steel Company of California, is entitled to judg-

ment against the defendant, Southern Surety Com-

pany, for the sum of $2,133.04, with interest

thereon at the rate of eight per cent per annum

until paid, the action having been dismissed as to

the defendant, L. C. Lashmet.

F. C. JACOBS,
Judge of the District Court.

[Endorsed] : Filed Feb. 16, 1926. [14]



16 Southern Surety Company vs.

[Title of Court and Cause.]

BILL OP EXCEPTIONS.

BE IT REMEMBERED, that on this 21st day

of January, 1926, the above cause came on for

trial before the Honorable P. C. Jacobs, United

States District Judge for the District of Arizona,

Phoenix Division, D. V. Mulhern, Esq., appearing

on behalf of Western Pipe & Steel Company

of California, a corporation, intervener, and

Messrs. Wallace, Kollenberg and Cameron appear-

ing on behalf of the defendant. Southern Surety

Company, a corporation.

The execution of the contract and bond on which

this suit was founded was not controverted by the

Southern Surety Company, and no question of

law or fact was raised in this case other than the

question of whether the plea of intervention by

the Western Pipe and Steel Company was filed in

time, and it was admitted by all parties that the

only question before the Court was whether [15]

or not the Court had jurisdiction of intervener's

cause of action under the Act of February 24,

1905, and whether or not plaintiff's cause of ac-

tion was barred by the limitation, as prescribed

by the Act of Congress of February 24, 1905, and

on the above controverted question of law and fact

the following proceedings were had:

The intervener. Western Pipe & Steel Company

of California, and the defendant, Southern Surety

Company, announced they were ready for trial.

The intervener offered in evidence a certified copy
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authenticated under the seal of the United States

Department of Agriculture of a contract entered

into between L. C. Lashniet and the United States

of America, dated July 20, 1923, which was by the

Court admitted and marked in evidence Interven-

er's Exhibit No. 1, the material portions of which

are as follows:

INTERVENER'S EXHIBIT No. 1.

Dei3artment of Agriculture,

Washington.

June 30, 1925.

Pursuant to Section 882 of the Revised Statutes

of the United States, I hereby certify that the fol-

lowing and annexed are true, correct and com-

pared copies of the originals, on file in the United

States Department of Agriculture, of contract en-

tered into between L. C. Lashmet, of Albuquerque,

New Mexico, and the United States of America,

dated July 20, 1923, for the construction of struc-

tures on the Flagstaff-Angell road in the Coco-

nino National Forest, State of Arizona, of the

specifications covering said project, [16] and of

the bond given by the said L. C. Lashmet, to the

United States of America, for the purpose of in-

suring his faithful performance of all the terms,

conditions and provisions of said contract.

Witness my hand and the seal of the United

States Department of Agriculture.

[Seal] R. W. DUNLAP,
Acting Secretary of Agriculture.

SPECIFICATIONS.

Definition of Terms.
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1. Secretary—The Secretary of Agriculture of

the United States.

2. Chief Engineer—Chief Engineer of the Bu-

reau of Public Roads, United States Department

of Agriculture.

3. District Engineer—District Engineer of the

Bureau of Public Roads in whose district the im-

provement is located.

4. Engineer—Chief Engineer of the Bureau of

Public Roads, District Engineer of the Bureau of

Public Roads in whose district the improvement

is located or a representative of the foregoing duly

authorized to supervise the work.

General Provisions.

Payments—Payments for each kind of work, ex-

cept as otherwise provided herein, will be made

on the basis specified for that particular item and

at the rate mentioned in the proposal. Payment

of the amount computed on this basis and rate shall

be payment in full for the [17] work done, in-

cluding all claims of every character. No pay-

ments, however, shall constitute an acceptance of

the work.

Partial payments will be made monthly, pro-

vided the work is progressing to the satisfaction

of the engineer. The total amount of such pay-

ments at any time before final completion except

as hereinafter otherwise provided shall not ex-

ceed ninety (90) per centum of the value of the

work done, as estimated by the engineer, and in

estimating the value of the work done no materials
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that have been delivered but not used in completed

work shall be included.

Whenever the work provided for by the con-

tract shall have been completely performed on the

part of the contractor, and all parts of the work
have been approved by the District Engineer, a

final estimate showing the value of the work done

will be prepared by the engineer as soon as the

necessary measurements may be made. The

amount of this estimate, less any sums that may
have been deducted in accordance with the pro-

visions of the contract, and less all previous pay-

ments, will be paid to the contractor within thirty

(30) days after the final estimate has been ap-

proved by the Chief Engineer.

NOTE.

The remainder of bulky specifications made a

part of the contract not set out herein because of

immateriality. [18]

CONTRACT.

UNITED STATES DEPARTMENT OF AGRI-
CULTURE.

This AGREEMENT, made this 3rd day of June,

1923, by and between L. C. Lashmet of Albuquer-

que, New Mexico, party of the first part, herein-

after called the Contractor, and the United States

of America by the Secretary of Agriculture, here-

inafter called the Secretary, party of the second

part.

Witnesseth that the said contractor has agreed,

and by these presents does agree, for and in con-
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sideration of the covenants herein contained and
payments to be made as hereinafter provided, to

furnish all the materials, appliances, tools, and

labor of every kind required for the work and to

construct and inixDrove in the most substantial

and workmanlike manner the following-described

road:

The structures on the FLAGSTAFF-ANGELL
road, beginning at Station 0-"S" Line, Flagstaff,

and ending at Station 948 '^L" Line in the State

of Arizona, county of Coconino, and Coconino Na-

tional Forest, and specifically described in the

specifications and plans hereinafter referred to.

The contractor further agrees that he is fully in-

formed regarding all of the conditions affecting

the work to be done and labor and materials to be

furnished for the completion of this contract, and

that his information was secured by personal in-

vestigation and research and not from the esti-

mates of the engineer; and that he will make no

claim against the United States by reason of esti-

mates, tests, or representations of any officer or

agent of the United States.

The said work shall be performed in accordance

with the true intent and meaning of the plans and

specifications therefor, which are hereby referred

to and made a part of this contract, without any

further expense of any nature whatsoever to the

United [19] States than the consideration

named in this contract. The United States,

however, reserves the right to make such addi-

tions, deductions, or alterations as it deems neces-
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sary, making an allowance or deduction therefor

at the prices named in the proposal for this work,

and this contract shall in no way ])e invalidated

thereby; and no claim shall be made by the con-

tractor for any loss of anticipated profits because

of any change or by reason of any variations be-

tween the approximate quantities and the quanti-

ties of the work as done.

The contractor further agrees that all damages

of whatever nature resulting from the work or re-

sulting to the work during its progress, from what-

ever cause, except damages to the work resulting

from slides found by the Secretary to have been

unavoidable, and ordinary wear and tear on any
- section of the road opened to traffic by order of the

engineer, shall be paid, borne and sustained by the

contractor; that he will save and keep the United

States of America harmless against and from all

claims on account of any damages; and that all

work shall be solely at his risk until it has been

finally inspected and accepted by the Secretary:

Provided, however, that in case of damages to any

property under hte jurisdiction of the Secretary,

other than the work covered by, and the road-build-

ing equipment furnished for use in the perform-

ance of, this contract, the contractor shall not be

held so liable if, in the opinion of the Secretary,

such damages did not result from carelessness or

negligence on the part of the contractor, his

agents, or employees.

No la]3orer or mechanic employed on the work

contemplated by this agreement shall be required
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or permitted to work more than eight (8) hours

in any one calendar day upon such work; and if

the contractor does require or permit any laborer

or mechanic to work more than eight (8) hours

upon such work as aforesaid he will be required to

pay to the United States a penalty of five dollars

($5) for each laborer or mechanic for every calen-

dar day in which [20] such laborer or mechanic

shall have been required or permitted by him to

labor more than eight (8) hours upon the work

contemplated by this agreement, such payments to

be made in the manner provided by the act of Con-

gress approved June 19, 1912 (37 Stat. L., 137),

limiting the hours of daily service of laborers and

mechanics employed upon the work done for the

United States.

No convict labor shall be employed in carrying

out the terms of this agreement, in accordance with

Executive order signed May 18, 1905.

The contractor further agrees that he will begin

the work herein embraced within ten (10) days

after receiving notice that the contract has been

executed by the Secretary unless the consent of

the said Secretary is given in writing to begin at

a later date, and that he will prosecute the same

so that it shall be entirely completed and performed

within the time limits given in the notice to the

contractor and so that the work done shall at all

times bear approximately the same proportion to

the total of the work required to be done under

the contract that the time elapsed since the date

upon which the work should have been begun bears
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to the total time allowed ])y the contract in which

to do the whole of the work.

The contractor agrees to notify the District En-

gineer of the district within which the work is

located one (1) week in advance of actual opera-

tions.

It is further mutually agreed that if at any time

during the prosecution of the work the Secretary

shall determine that the work provided for in this

contract is not being performed according to the

contract or for the best interests of the United

States, he may suspend or stop the work under

contract while it is in progress and thereupon

complete it in such manner as will accord with the

contract, plans, and specitications and be for the

best interests of the United States, or he may can-

cel the contract and readvertise and [21] relet

as provided in the specifications, and any excess

in the cost of completing the contract beyond the

price for which it was originally awarded, plus any

extra cost for engineering and inspection, shall be

charged to and paid by the contractor failing to

perform the work.

Whenever the Secretary determines to suspend

or stop work under the contract, a written notice

sent by mail to the contractor at his address and to

the Surety company or bondsmen at their ad-

dresses shall be sufficient notice of his action in the

premises.

It is further mutually agreed that the Secretary

may apply any moneys due or to become due under
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this contract to the completion of the work or to

the payment of the second contractor.

On the faithful performance of the work herein

embraced as set forth in this contract and in the

accompanying notice to contractors, proposal,

specifications, and plans which are a part hereof,

and its acceptance by the Secretary, the party of

the second part, the Secretary of Agriculture of

the United States, hereby agrees to pay the party

of the first part therefor the amount named in the

proposal, copy of which is hereto attached and

made a part of this contract, in the following man-

ner, to wit:

The contractor expressly warrants that he has

employed no third person to solicit or obtain this

contract in his behalf or to cause or procure the

same to be obtained upon compensation in any

way contingent, in whole or in part, upon such pro-

curement, and that he has not paid, or promised

or agreed to pay any third person, in consideration

of such procurement, or in compensation for ser-

vices in connection therewith, any brokerage, com-

mission, or percentage upon the amount receivable

by him hereunder and that he has not, in estimat-

ing the contract price demanded by him, included

any sum by reason of any such brokerage, commis-

sion or percentage; and that all moneys [22]

payable to him hereunder are free from obligation

of any other person for services rendered. He

further agrees that any breach of this warranty

shall constitute adequate cause for the annulment

of this contract by the United States, and that the



Western Pipe d- Steel Co. of California. 25

United States may retain to its own use from any

sum due or to become due thereunder any amount

equal to any brokerage, commission, or percentage

so paid, or agreed to be paid.

The engineer shall once in each month, on such

days as he may fix, make an estimate of the

amounts of work done and of materials which have

been actually put in place in accordance with the

terms and conditions on this contract during the

preceding month, and compute the value thereof,

and forward such estimate to the district office.

After proper audit of such estimate and the ap-

proval thereof by the District Engineer for the dis-

trict in which the improvement is located, the dis-

trict fiscal agent shall pay to the contractor a sum

equal to ninety (90) per cent of said value, retain-

ing ten (10) per cent thereof until the contract

shall have been completed and accepted by the

Secretary, but this shall not be construed so as to

prevent the payment of more than ninety (90) per

cent of said value as provided under the title

*' Payments" of page 5, of the general provisions

of the specifications made a part hereof. If, how-

ever, the amount earned by the contractor in any

one month, except the month in w^hich the final esti-

mate is rendered, shall be less than seven hundred

fifty dollars ($750.00), no monthly estimate will

be given for that month.

It is further agreed that so long as any law^ful

6r proper direction concerning the work or ma-

terial given by the engineer shall remain uncom-

plied wdth, the contractor shall not be entitled to
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have any estimate made for the purpose of pay-

ment, nor shall any estimate be rendered on ac-

count of work done or material furnished until

Such lawful or proper direction aforesaid has been

fully and satisfactorily complied with. [23]

Whenever in the opinion of the engineer, the

contractor shall have completely performed this

contract on his part, the engineer shall so certify,

in writing, to said District Engineer, and in his

certificate or estimates shall state, from actual

measurements, the whole amount of work done by

the contractor, and also the value of such work

under and according to the terms of this con-

tract: Provided, however, that nothing herein con-

tained shall be construed to effect the right hereby

reserved of the Secretary or his representative to

reject the whole or any portion of the aforesaid

work, should the said certificate be foimd, or known,

to be inconsistent with the terms of this agreement,

or otherwise improperly given.

And provided further, that in the case of any

project which the plans and estimate show to be

divided into sections for the purpose of facilitating

construction work thereon, the Secretary may, in

his discretion, accept and make final payment on

any section of such project which he or his repre-

sentative may find to have been completely per-

formed in accordance with the terms of this con-

tract. All certificates upon which partial payments

have been made, being merely estimates, shall be

subject to correction in the final certificate or

estimate.
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The contractor agrees not to assign, transfer,

convey, sublet, or otherwise dispose of this con-

tract in whole or in part or of his right, title, or

interest therein, or his power to execute such con-

tract, to any person, company, or corporation, with-

out the previous consent in writing of the District

Engineer.

In witness whereof, the parties hereto have

caused this agreement to be executed, the party

of the first part on the date and year first above

written, and the Secretary on the 20th day of July,

1923.

Witness our hands and seals on the dates here

given.

June 3, 1923.

Date

[Seal] L. C. LASIIMET,
Party of the First Part. [24]

July 20th, 1923.

Date

THE UNITED STATES OF AMERICA,
By C. F. MARVIN,

Acting Secretary of Agriculture.

Approved as to form and execution.

A. McN.

CONTRACT BOND.

KNOW ALL MEN BY THESE PRESENTS,
That we, L. C. Lashmet of Albuquerque, New Mex-

ico, hereinafter called the "principal" and South-

ern Surety Company of Des Moines, Iowa, here-

inafter called the "surety" are held and firmly
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bound unto the United States of America in the

full and just sum of Seventy-nine thousand three

hundred thirteen and 08/100 dollars ($79,313.08),

lawful money of the United States of America, to

be paid to the Treasurer of the United States,

which payment well and truly to be made and

done, we bind ourselves, our heirs, executors, ad-

ministrators, and successors, jointly and severally,

firmly by these presents.

Sealed with our respective seals and dated this

8th day of June, 1923, at Denver, Colorado.

The condition of this obligation is such that,

whereas, the above '' principal" has entered into

a contract with the United States of America, by

and through the Secretary of Agriculture of the

United States, for the improvement of a certain

highway described as follows:

The structures on the Flagstaff-Angell road,

beginning at Station O "S" Line Flagstaff,

and ending at Station 948 "L" Line, in the

'County of Coconino, State of Arizona, and in

the Coconino National Forest,

and

WHEREAS, it was one of the conditions of the

award of the Secretary, acting for and on behalf

of the United States of America, pursuant to which

said contract was entered into, that these presents

should be executed.

NOW, THEEEFOEE, if the above ''principal"

as contractor, shall in all respects comply with the

terms and conditions of [25] said contract, and

his, their, or its obligations thereunder, including
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the specifications therein referred to and made

part thereof, and such alterations as may be made

ill such specifications as therein provided for, and

shall well and truly, and in a manner satisfactory

to the Secretary, comj)lete the work contracted for,

and shall save harmless the United 'States of

America from any expenses incurred through the

failure of said contractor to complete the work as

specified, or from any damages growing out of the

carelessness of said contractor or his, their, or its

servants, or from any liability for payment of

wages due or material furnished said contractor,

and shall well and truly pay all and every person

furnishing material or performing labor in and

about the improvement of said highway, all and

every sum or sums of money due him, them, or

any of them, for all such labor and materials for

which the contractor is liable.

And also shall save and keep harmless the said

United States of America against and from all

losses to it from any cause whatever, including

patent, trademark, and copyright infringements, in

the manner of the improvement of said section of

highway; then this obligation to be void or other-

wise to be and remain in full force and virtue.

L. C. LASHMET, (Seal)

Contractor.

SOUTHERN SURETY COMPANY. (Seal)

By LOUIS B. COHEN,
Attornev-in-fact.

By
'—

,

President.

Attest: WM. R. WERB,
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;

(Testimony of Don G. Evans.)

Witnesses

:

H. C. KING,
J. C. GEAHAM.

Rate of premium on this bond is $15.00 per

thousand. Total premium charged is $1,189.70.

Approved as to form and execution.

A. McN.
Approved July 20, 1923.

C. F. MARVIN,
Acting Secretary of Agriculture. [26]

It was stipulated and agreed by and between

the intervener. Western Pipe & 'Steel Company of

California, and the defendant. Southern Surety

Company, by their respective comisel, that there

was no suit brought by the United States of

America on its own behalf on the bond in ques-

tion (Part of Intervener's Exhibit No. 1) and no

suit whatsoever was brought on this bond except

the present action and that the latter is the only

action pending on said bond.

TESTIMONY OF DON G. EVANS, FOR INTER-
VENER.

DON G. EVANS, being called as a witness for

the intervener, Western Pipe & Steel Company of

California, testified as follows:

''My name is Don G. Evans. I reside in Phoenix,

Arizona. I am employed as a highway engineer.

United ^States Bureau of Public Roads, Depart-

ment of Agriculture, and have been so employed

for a period of five years. I know the adminis-
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(Testimony of Don G. Evans.)

trative practice of the Bureau of Public Roads of

the Department of Agriculture concernino- the ac-

ceptance of completed road contracts and the final

settlements with the contractors thereunder. L. I.

Hewes, iii July, 192-1, held the position of Deputy
Chief Engineer, Bureau of Public Roads, Depart-

ment of Agriculture, during all of the time since

the 16th of July, 1924, to the present date. At the

time of the completion of the Lashmet contract it

was the administrative method and practice of the

Bureau of Public Roads for a man from that

District Office to make an inspection and if, in his

judgment, the work was satisfactorily completed

he would write a report stating the work was satis-

factory and acceptable, and recommending it for

acceptance. This report would go through the Dis-

trict Engineer's hands and if the District Engi-

neer concurred in [27] that recommendation he

would sign the report with his initials or name
and transmit it to our Chief Engineer or Deputy
Chief Engineer at San Francisco. In the mean-
time, we would compute the amount of money that

was earned by the contractor.

Question by the COURT.—That is, the amount
of money due?

Answer.—The total amount of money earned, and
then, of course, it was a bookkeeping operation

—

subtracting the amount of money that had been

paid him in the meantime.

Question.—When was that done?

Answer.—It was usually within the period of
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(Testimony of Don G. Evans.)

one to three weeks after the completion of the

work upon the job. It was the administrative prac-

tice in the Department and the administrative

practice in our department in the handling of the

final computation for the resident engineer on the

job, after calculating the measurements from his

notes and other documents, to turn this over to

another man in the district office.

Q. (By the COURT.) Are those final or are

they

—

A. They are final.

Qi. (By the COURT.) Or are they checked and

approved by some other officer'?

A. Not unless there is a disagreement between

the two calculations. The resident who had charge

of the work at the time makes this calculation

first, and they are turned over to another man in

the District Office for checking. If the two cal-

culations are practically in agreement, why the

minor differences are settled between them. If it

is a large difference a man of higher authority goes

over the work and recommends final settlement.

[28]

Q. Do you know how it was done in this case?

A. There was no disagreement at the time. The

notes were computed by Mr. Lubruck, who was

Resident Engineer, and I believe checked by Mr.

Cooker, but I can't be positive, but at any rate

there was no disagreement to amount to anything.

There was no disagreement that could not be recon-

ciled between the two men.
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After this estimate, we call it a Final Estimate,

is prepared in the District office, a true copy of

this Final Estimate is transmitted to the Deputy

Chief Engineer at San Francisco, and if he is sat-

istied that the work is satisfactorily completed he

authorizes payment of that final estimate. Under

the administrative practice this final estimate is

approved by the Deputy Chief Engineer at San

Francisco. He is the officer in the Bureau, who,

under the administrative practice therein, has the

final approval of that final estimate. There is

nothing that can be done towards the payment of

the final estimate prior to the approval by the

Chief Engineer.

Q. Was any action taken towards the final de-

termination of the amount due the contractor

Lashmet, or any steps taken towards payment of

the final estimate until it was approved by the

Deputy Chief Engineer, if you know?

A. The amount due the contractor was deter-

mined before approval was given in all cases.

When we asked for approval on a settlement, the

amount due the contractor is transmitted with that

request for approval, and that particular voucher

is approved by the Deputy Chief Engineer before

it is passed over to the Fiscal Agent for payment.

[29]

Q. (The COURT.) When it is passed over to the

Fiscal Agent for payment it is settled ?i

A. That is the end of it. The actual paying is

done by the Fiscal Agent.

At this point the intervener offered in evidence
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a certified copy, under the seal of the Department

of Agriculture, of the final estimate of work done

and material placed, up to and including August

20, 1924, in the Lashmet contract, and letter of No-

vember 17, 1924, from the District Engineer, E. S.

Wheeler of Bureau of Public Roads at Phoenix,

Arizona, to Deputy Chief Engineer L. I. Hewes

of the Bureau of Public Roads at San Francisco,

California, and a letter of November 14, 1924,

from the Deputy Chief Engineer, L. I. Hewes, of

San Francisco, which was by the Court admitted

and marked Intervener's Exhibit No. 2 in evidence,

said exhibit being as follows: [30]

INTERVENER'S EXHIBIT No. 2.

DEPARTMENT OF AGRICULTURE.

Washington.

December 8, 1925.

Pursuant to Section 882 of the Revised Statutes

of the United States, I HEREBY CERTIFY that

the following and annexed are true, correct, and

compared copies of the originals, on file in the

United States Department of Agriculture, of papers

connected with the contract entered into July 20,

1923, between L. C. Lashmet, of Albuquerque, New
Mexico, and the United States of America, for the

construction of structures on the Flagstaff-Angel

Forest Road in the Coconino National Forest, Ari-

zona: (1), The final estimate of work done and

materials to place up to and including August 20,

1924, (2) letter of November 17, 1924, from Dis-
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trict Engineer E. S. Wheeler, of the Bureau of

Public Roads at Phoenix, Arizona, to Deputy Chief

Engineer L. I. Hewes, of said Bureau of Public

Roads, at San Francisco, California, and (3), letter

of November 14, 1924, from Deputy Chief Engineer

L. I. Hewes at San Francisco, California, to Dis-

trict Engineer E. S. Wheeler at Phoenix, Ari-

zona.

Witness my hand and the seal of the United

States Department of Agriculture.

[Seal] C. F. MARVIN,
Acting Secretary of Agriculture. [31]
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UNITED STATES DEPARTMENT OF AGRI-
CULTURE.

Bureau of Public Roads.

District No. 13.

Arizona and New Mexico
In your reply please refer to Phocuix, ArizOUa,

File No. 486-Arizona-24 _

_

, ^„ ^ /^^ a

November 17, 1924.

Dr. L. I. Hewes,

Deputy Chief Engineer,

San Francisco, California.

Dear Sir:

Referring to your letter of November 14, 1924,

regarding final payment to L. C. Lashmet for the

construction of the structures on the Flagstaff-

Angel Forest Road in Arizona.

As noted in your letter, typographical errors

were made on the copy of the final voucher. The

correct amount of the final payment is $7598.09, in

which amount the voucher is being passed for pay-

ment.

Very truly yours,

E. S. WHEELER,
Dist. Engineer,

By F. H. FLINT,
Acting. [33]
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UNITED STATES DEPAETMENT OF AGRI-
CULTURE.

Bureau of Public Roads.

Regional Headquarters.

In your reply please refer to 9 Main Street

File No. . g^j^ Francisco, California,

November 14, 1924.

Mr. E. S. Wheeler,

District Engineer, Bureau of Public Roads,

Phoenix, Arizona. "»

Dear Sir:

Receipt is acknowledged of Mr. Flint's letter of

November 10 with enclosures relative to the Flag-

staff-Angel Forest Highway Project structure con-

tract in Arizona. These papers appear to be sat-

isfactory for supporting the final estimate and

voucher and completing the records and files.

There appears to be a typographical error in

the amount due this estimate on the copy of final

voucher. Mr. Flint's letter states that final total

amount of payment due Mr. Lashmet amounts to

$7,597.10, whereas the figures on your voucher are

$5,985.13. Both of these figures appear to be in

error. We have checked the total amount of con-

tract including extra work which amounts to $74,-

483.36 and subtracting the deductions which include

previous payments, truck repairs and equipment

rentals not previously deducted or a total of $66,-

885.27 which gives a balance due this estimate of

$7,598.09. Therefore, it appears that the voucher

should be and is approved for this amount. How-
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(Testimony of Don G. Evans.)

ever, if there is something which we have not con-

sidered which would effect the amount due this

estimate please call it to our attention in order

that we may correct our records.

Very truly yours,

L. I. HEWES,
Deputy Chief Engineer.

By J. S. BRIGHT,
Acting. [34]

Intervener read from his Exhibit No. 1, the fifth

paragraph, on page 5 of the specifications, which

are expressly made a part of the contract, as fol-

lows:

*'Whenever the work provided for by the

contract shall have been completely performed

on the part of the contractor, and all parts

of the work have been approved by the Dis-

trict Engineer, a final estimate showing the

value of the work done will be prepared by

the engineer as soon as the necessary measure-

ments may be made. The amount of this esti-

mate, less any sums that may have been de-

ducted in accordance with the provisions of

the contract, and less all previous payments,

will be paid to the contractor within thirty

days after the final estimate has been approved

by the Chief Engineer."

In continuing, Mr. Evans testified:

The preparation of the final estimate in the

office of the District Engineer is a compilation of

the figures resulting from the final measurements
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of the field engineer, and is prepared by engineer-

ing employees in tlie District Engineer's office, and

the District Engineer does not check over these

figures but simply gives his approval to this final

estimate in his letter transmitting the estimate to

the Deputy Chief Engineer for final approval.

Then it is sent to the Deputy Chief Engineer for

approval. The Deputy Chief Engineer, under the

administrative practice, is the proper officer [35]

for the approval of the final estimate in all cases.

Partial estimate or partial payments do not go to

the Deputy Chief Engineer for his approval, but

the final estimate does.

Cross-examination.

Mr. E. S. Wheeler at the time this contract was

being performed was in full charge and supervision

of the contract and the performance of it and he

had other men w^orking under him.

Q. Now, the contract was accepted by Mr.

Wheeler on or about the 20th of July, 1924, was it

not, I mean the work was completed *?

By the COURT.—Well, the work must neces-

sarily have been done and measured before these

estimates were final.

When the road is accepted,—when the work is all

completed, under the practice, Mr. Wheeler or-

ders some of the engineers to go out and measure it

up, when the measurements are all made the figures

to compile to ascertain the amount due are brought

to the Phoenix office and compiled. This compila-

tion is made in the Phoenix office under the juris-
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diction of either Mr. Flint or myself. In his

administrative capacity, it is part of Mr. Wheeler's

duty to see that the estimate is made, and it is made

under his jurisdiction.

Counsel stated to the witness that Intervener's

Exhibit 2, or final estimate, shov^^s the final estimate

of work done and material to place up to and in-

cluding August 20, 1924, on the Flagstaff-Angel

Forest Highway Project under contract dated

July 20, 1923, and he [36] testified pertaining to

this final estimate, as follows:

Q. This final estimate was made in July, 1924,

was it not?

A. No, that July 1st, 1924, refers to a letter of

authority, dated July 1st, 1924.

This Exhibit No. 2 shows a final estimate to have

been made, including all the work done by Mr.

Lashmet up to and including August 20, 1924.

This estimate is a final report showing the total

amount of work performed by Mr. Lashmet under

the contract. This report was filed in Mr.

Wheeler's office. It was either the duty of my-

self or Mr. Flint in an administrative way to

ascertain the amount of work done by Mr. Lashmet

under his contract and the amount earned under

the contract in order to submit the same to some

higher official, and this report (Exhibit 2), was re-

ported to Mr. Wheeler. It first is made out and

is submitted to Mr. Wheeler, and then to a higher

authority. Mr. Wheeler had access to this report,

and it was presented to him. At the date this re-
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port was presented, Mr. Wheeler, as District En-

gineer, knew the amount of work performed under

the contract, and by figuring it up could tell the

total amount earned by Mr. Lashmet of that date.

Redirect Examination.

The work on these contracts is completed prior

to the preparation of the final estimate. The date

(In Exhibit 2), August 24, 1924, has nothing [37]

to do with the approval of the estimate by the

proper officer. Mr. Wheeler was in administrative

charge of the construction of this road, subject to

inspection by a higher official. Dr. Hewes or his

principal assistant is that higher official.

TESTIMONY OF L. C. LASHMET, FOR IN-

TERVENER (CROSS-EXAMINATION).

Mr. L. C. LASHMET, one of the defendants, on

cross-examination by the intervener, testified as

follows

:

My name is L. C. Lashmet. I reside at Tucson,

Arizona. I am one of the defendants in this action.

I was the contractor who entered into this con-

tract with the United States for the construction of

the Flagstaff-Angel Road, known as the Intervener's

Exhibit No. 1. On or about June 30, 1923, I pur-

chased from the Western Pipe and Steel Company

of California a quantity of corrugated culvert pipe to

be used in the construction of the work under this

contract. The total amount of the purchase

amounted to $5,416.90. The pipe was received by
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me and used in the construction of this road, and

was of the reasonable market value of $5,416.90.

The terms of the purchase were cash. If not paid

in cash, the amount was to bear interest at the

rate of eight per cent per annum from July 30,

1923. I made the following payments on this ac-

count: July 5, 1924, $500.00; July 31, 1924, $2,-

500.00; April 24, 1925, $1,000.00.

Redirect Examination.

I can't give the exact date when I completed this

work, as I made no exact record of it, but I know

it was some time between the 20th and 24th of

July, [38] 1924.

Q. Now, what was done, then, after you com-

pleted the work? Just tell the Court in your own
language. Was there an estimate made? And if

so

—

Mr. MULHERN.—If the Court please, we object

to that, on the ground that it is incompetent and ir-

relevant. It was already shown that the estimate

has been made.

The COURT.—I think it appears. What is the

occasion ?

Mr. WALLACE.—Well, if the counsel admit

that there was a final estimate made and adminis-

trative adjustment of the amount earned, as shown,

in August, 1924, then we have no further questions,

your Honor.

The COURT.—You do admit that, do you not?

Mr. MULHERN.—I admit what the record shows

as to the final estimate, etc. I can't admit as to any
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final adjustment other than as shown by the testi-

mony heretofore introduced. I can't make any

further admissions.

After the Grovernment Engineer got my final quan-

tities, they were presented to me by the Government

Engineer and I agreed with the quantities. I

signed a voucher in blank for the estimate. I

don't know the exact date I signed this voucher,

but it was in August, 1924.

TESTIMONY OF A. A. BURDEN, FOR INTER-
VENER.

A. A. BURDEN, on behalf of the intervener,

testified as follows:

I reside in Phoenix, Arizona, and am the Arizona

manager for the Western Pipe & Steel Company of

California, a corporation, and have been such

manager since prior to June 30, 1923. I have

heard the testimony of L. C. Lashmet in this

case and the purchase price of the culvert pipe

furnished him by our company, the terms of [39]

the purchase thereof and the payments made by

him on the price and interest thereon were cor-

rectly stated by him. No further payment was

ever made on the purchase price, although I made

demand on Mr. Lashmet for the balance unpaid.

On April 10, 1925, I made demand on the Southern

Surety Company for the payment of the balance

due on the purchase price of the culvert pipe sold

to Mr. Lashmet, but it has never been paid.



Western Pipe d- Steel Co. of California. 47

Whereupon, the intervener rested.

Thereupon, the defendant Southern Surety Com-

])any offered in evidence a letter from E. S. Wheeler

U^ L. C. Lashniet, dated April 13, 1924, the signature

of E. S. Wheeler having been identified by the

witness Don Gr. Evans, as follows: [40]

DEFENDANT SOUTHERN SURETY COM-
PANY'S EXHIBIT No. 1

UNITED STATES DEPARTMENT OF
AGRICULTURE.

Bureau of Public Roads.

District No. 13.

In your reply please refer ArizOUa and NeW^ MexicO
1
e 0. Phoenix, Arizona

April 13, 1925.

L. C. Lashmet,

Flagstaff, Arizona.

My Dear Mr. Lashmet,

The Western Pipe & Steel Company of Phoenix

has called the attention of this office to an account

amounting to approximately $3,000 against you for

materials delivered for use and carrying on of your

contract with the Secretary of Agriculture on the

Flagstaff-Angel project.

This project was completed and accepted July 20,

1924. What do you propose to do about this

matter? I have advised the creditors that the six

months period after completion and acceptance, in

which period the Federal Government reserves the

right to file claims has expired and the second six
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months period after the date of acceptance is now
current and is the time in which creditors shall

take legal action if they propose to do so.

I cannot make myself believe that you are so

situated financially as to not be in a condition to

settle this account and I urge you to give the matter

your very serious consoderation at an early date in

order that no reflection upon your credit will be a

matter of record in this office.

Will you not let me hear from you at an early

date.

Sincerely yours,

E. S. WHEELER,
District Engineer. [41]

Mr. ]\IULHERN.—The intervener objects to it,

your Honor, on the ground it is wholly incompetent.

Mr. Wheeler has been shown to' have no authority

to accept the road for the Government or to bind

them in any way. It is not even shown that it is

an official letter or part of the files of the Depart-

ment of Agriculture.

Mr. WALLACE.—It is an original letter.

Mr. MULHERN.—I assume it has been shown

that it is Wheeler's signature or I will assume it

was.

The COURT.—Well, it may be admitted.

To which ruling of the Court the intervener then

and there duly excepted.

THEREUPON, the above letter was marked

Southern Surety Company's Exliibit No. 1 in

evidence.
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WHEREUPON, the defendant Southern Surety

Company rested and the intervener introduced no

evidence in rebuttal. [42]

This is to certify that the foregoing bill of ex-

ceptions is correct in every particular and is

hereby settled and allowed and made a part of the

record in this cause.

Done in open court this 16th day of March, 1926.

F. C. JACOBS,
United States District Judge.

[Endorsed] : Filed Mar. 16, 1926. [43]

[Title of Court and Cause.]

APPLICATION OF THE DEFENDANT,
SOUTHERN SURETY COMPANY, FOR
WRIT OF ERROR.

To the Honorable Judge of said Court:

Comes now the defendant, the Southern Surety

Company, and represents that at a term of the

District Court of the United States in and for the

District of Arizona, Phoenix Division, in a suit

pending in said court, between the Western Pipe

and Steel Company of California, a Corporation,

Intervener, in the above styled cause, and the

Southern Surety Company et al., as Defendants,

numbered 437 Law on the docket of said court, a

judgment was rendered by the Court against your

petitioner, the Southern Surety Company, in favor

of the Western Pipe and Steel Company of Cali-

fornia, a corporation, Intervener, for the sum of
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Two Thousand One Hundred and Thirty-three Dol-

lars and Four Cents ($2,133.04), and interest

thereon at the rate of eight per cent per annum un-

til paid.

That in the proceedings and the rendition of

said judgment there was and is error, to the great

prejudice and damage of your petitioner, the

Southern Surety Company.

Petitioner further represents that it has filed in

this court its bill of exceptions and assignments of

error, and here presents the same for the inspection

of the Court, and prays that after inspection thereof

it be granted a writ of error to remove said judg-

ment and proceedings had in said [44] cause to

the United States Circuit Court of Appeals for

the Ninth Circuit, whose sessions are fijced to be

held in the City of San Francisco, in the State of

California, for the revision, correction and re-

versal, and as in duty bound will ever pray.

WALLACE, KNOLLENBERa & CAJVI-

ERON,
Attorneys for the Defendant, Southern Surety

Company.

[Endorsed] : Filed Mar. 4, 1926. [45]

[Title of Court and Cause.]

ASSIGNMENTS OF ERROR.

Comes now the defendant, the Southern Surety

Company, in the above styled and numbered cause,

and makes the following assignments of error, all
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of which are prejudicial to the defendant, tlic

Southern Surety Company, and n])()n the assign-

ments said defendant asks that said case be

reversed

:

FIRST. Because under and by virtue of the Act

of Congress of February 24, 1905, the trial court

did not have jurisdiction to render a judgment in

this case on behalf of the Western Pipe and Steel

Company of California, and against the defendant,

for the reason that the plea of intervention was not

filed in this case until more than one year had

elapsed from the date of the final administrative

determination of the completion of the contract

and the amount due the contractor, L. C. Lashmet,

to wit : August 20, 1924.

SECOND. Because the Court erred in finding as

a matter of law and fact that the final settlement

of the contract within the meaning of the Act of

Congress of February 24, 1905, was the 14th day of

November, 1924, same being the date of the ap-

proval of the final estimate by the Chief Deputy

Engineer at San Francisco, but should have found

under the undisputed evidence that the date of the

final settlement under the Act of Congress was

August 20, 1924, the date on which the [46] final

estimate was made by E. S. Wheeler, District En-

gineer, in charge of the contract.

THIRD. The Court erred in assuming jurisdic-

tion and in rendering its judgment against the de-

fendant. Southern Surety Company, for the reason

that the intervener's cause of action was barred bv
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limitation under and by virtue of the Act of Con-

gress of February 24, 1905.

FOURTH. The Court erred in rendering judg-

ment in this case in favor of the intervener and

against the defendant Southern Surety Company,

because the undisputed evidence, as well as the

findings of fact by the trial court, showed that

intervener's suit and cause of action was barred

by limitation, in that the intervener did not file

the suit or intervene in the pending suit within a

period of one year next from August 24, 1924, the

date on which the final administrative determina-

tion of the amount due the contractor was made

by the District Engineer's office at Phoenix, Ari-

zona, as fully provided by the Act of Congress of

February 24, 1905.

GEO. E. WALLACE,
FRED C. KNOLLENBERG and

E. F. CAMERON,
Attorneys for Defendant, Southern Surety

Company.

[Endorsed] : Filed Mar. 4, 1926. [47]

[Title of Court and Cause.]

ORDER ALLOWING WRIT OF ERROR AND
FIXING WRIT OF ERROR BOND.

BE IT REMEMBERED, that on motion of the

defendant, the Southern Surety Company, IT IS

ORDERED, that the writ of error prayed for by

it in its petition be and the same is hereby al-
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lowed, in accordance with the prayer of the peti-

tion, and the amount of the writ of error bond on

said writ of error (supersedeas bond) and cost bond,

is hereby fixed at the sum of Four Thousand Five

Hundred Dollars ($4,500.00), pending the deter-

mination of said writ of error.

The Clerk will duly enter this order of record.

F. C. JACOBS,
United States District Judge.

[Endorsed] : Filed Mar. 4, 1926. [48]

[Title, of Court and Cause.]

WRIT OF ERROR.

United States of America,—ss.

The President of the United States to the Honor-

able, the Judge of the District Court of the

United States for the District of Arizona,

Phoenix Division, GREETING:
Because in the record and proceedings, as also

in the rendition of the judgment of a plea which

is in the said United States District Court, before

you, or some of you, between the Western Pipe and

Steel Company of California, a corporation, inter-

vener, and the iSouthern Surety Company et al.,

defendants, a manifest error hath happened, to

the great damage of the said defendant. Southern

Surety Company, as by its complaint appears, we
being willing that error, if any there hath been,

should be duly corrected and full and speedy jus-
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tice done to the parties aforesaid in this behalf,

do command you, if judgment be therein given,

that then under your seal, distinctly and openly,

you send the record and proceedings aforesaid, with

all the things concerning the same, to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, together with this writ, so that you may have

the same at San Francisco, California, within thirty

days from the date hereof, in said United States

Circuit Court of Appeals, to be then and there

held, and the record and proceedings aforesaid be

inspected. The said United States Circuit Court

of Appeals may cause [49] further to be done

therein to correct that error what of right and ac-

cording to the laws and customs of the United 'States

should be done.

WITNESS the Honorable WILLIAM H. TAFT,

Chief Justice of the United States, the 4th day of

March in the year of our Lord one thousand nine

'hundred and twenty-six.

C. R. McFALL,

Clerk United States District Court for the District

of Arizona.

By Paul Dickason,

Chief Deputy.

Allowed, this the 4th day of March, 1926.

F. C. JACOBS,
United States District Judge.

[Endorsed] : Filed Mar. 4, 1926.
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RETURN ON WRIT OF ERROR.

The Answer of the Judge of the District Court

of the United States for the District of Arizona

to the within writ of error:

As within commanded, I certify under the seal

of my said Distri(*t Court, in a certain schedule to

this writ annexed, the record and all proceedings

of the plaint whereof mention is within made, with

all things touching the same, to the United States

Circuit Court of Appeals for the Ninth Circuit,

within mentioned, at the day and place within con-

tained.

By the Court:

[Seal] C. R. McFALL,
Clerk U. S. District Court for the District of Ari-

zona.

By M. R. Malcolm,

Deputy Clerk. [50]

[Title of Court and Cause.]

CITATION ON WRIT OF ERROR.

United States of America,—ss.

The President of the United States to the Western
Pipe and Steel Company of California, a Cor-

poration, and Dayton V. Mulhern, Attorney of

Record, GREETING:
You are hereby cited and admonished to be and

appear before the United States Circuit Court of

Appeals for the Ninth Circuit, at San Francisco,

California, within thirty days from the date hereof,
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pursuant to a writ of error sued out and filed in

the clerk's office of the District Court of the United

iStates in and for the District of Arizona, Phoenix

Division, in a cause wherein the Western Pipe and

Steel Company of California, a corporation. Inter-

vener, is plaintiff, and the Southern Surety Com-

pany et al. are defendants. No. 437-Law on the

docket of said court, to show cause, if any there

be, why the judgment rendered against the South-

ern Surety Company in favor of the Western Pipe

and Steel Company of California, a corporation,

as in said writ of error mentioned, should not be

corrected, and why speedy justice should not be

done to the parties in that behalf.

WITNESS the Honorable WILLIAM H. TAFT,

Chief Justice of the United iStates, and the seal

of said District Court, this the 4th day of March

in the year of our Lord one thousand nine hundred

and twenty-six. [51]

Signed, this the 4th day of March, 1926.

F. C. JACOBS,
United States District Judge.

• [U. S. District Court Seal]

Attest: C. R. McFALL,
Clerk.

By Paul Dickason,

Chief Deputy.

We hereby acknowledge receipt of a copy of the

citation in error, and waive the issuance of cita-

tion herein, and enter the appearance of Western
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Pipe and Steel Company of California, intervener,

this 4th day of March, 1926.

D. V. MULHERN,
Attorney for Western Pipe and Steel Company of

California, Intervener.

[Endorsed] : Filed Mar. 4, 1926. [52]

[Title of Court and Cause.]

SUPERSEDEAS BOND.
KNOW ALL MEN BY THESE PRESENTS:

That we the Southern Surety Company, a corpora-

tion, duly incorporated under the laws of the State

of Iowa, as principal, and the other subscribers

hereto, as sureties, are held and firmly bound unto

the Western Pipe and Steel Company of Cali-

fornia, plaintiff and intervener above named, in

the sum of four thousand five hundred dollars

($4,500.00), to be paid to the said Western Pipe

and Steel Company of California, or its successors

and assigns, to which payment w^ell and truly to

be made we bind ourselves and each of us jointly

and severally, and our and each of our successors

and assigns, firmly by these presents.

WHEREAS, lately, at a term of the District

Court of the United States for the Western District

of Arizona, Phoenix Division, in a suit pending in.

said court between the Western Pipe and Steel

Company of California, a corporation, as inter-

vener, and the said 'Southern Surety Company as

defendant, No. 437-Law, on the docket of said

court, a judgment was rendered against the South-

ern Surety Company on the 4th day of Mch., 1926,
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and in favor of the Western Pipe and Steel Com-

pany of California, a corporation, for the sum of

Two Thousand One Hundred and Thirty-three Dol-

lars and Four Cents ($2,133.04), with interest

thereon at the rate of eight per cent (8%) per [53]

annum until paid, together with all costs, and that

said Southern Surety Company having obtained a

writ of error from said Court to reverse the judg-

ment in the aforesaid suit and a citation directed

to said Western Pipe and Steel Company, is about

to be issued, citing and admonishing it to be and

appear at the United States Circuit Court of Ap-

peals for the Ninth Circuit, to be holden in San

Francisco, California,

—

NOW, the condition of the above obligation is

such that if the aforesaid Southern Surety Com-

pany shall prosecute its writ of error to effect, and

shall answer all damages and costs of court, both

in the trial court and in the Appellate Court, that

may be awarded against it, if it fail to make its

plea good, then the above obligation to be void;

otherwise to remain in full force and effect.

Mch. 4th, 1926.

SOUTHERN SURETY COMPANY,
Principal.

[Seal] By E. F. CAMERON,
Attorney.

AMERICAN SURETY COMPANY OF
NEW YORK, Surety.

By D. C. CROWELL,
Resident Vice-Present.

[Seal] By JOS. H. McBROOM,
Resident Assistant Secretary.
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Approved: 3-4-26.

F. C. JACOBS,
United States District Judge.

[Endorsed] : Supersedeas Bond. Filed March

4, 1926. [54]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD
(PLAINTIFF IN ERROR).

To the Clerk of Said Court

:

Please prepare a transcript in the above styled

and numbered cause, and incorporate therein the

following, in the following order named

:

1. Motion for leave to intervene by Western Pipe

& Steel Company.

2. Order of Court allowing plea of intervention.

3. Intervener's original petitions.

4. Southern Surety Company's amended answer.

5. Judgment.

6. Findings of fact and law.

7. Bill of exceptions.

8. Application for writ of error.

9. Assignments of error.

10. Order allowing writ of error and fixing bond.

11. Writ of error and waiver of service.

12. Citation in error.

13. 'Supersedeas and cost bond.

14. Praecipe.

15. Certificate of Clerk.
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You will please omit from the transcript all head-

ings and all endorsements except file-marks.

WALLACE, KNOLLENBERG & CAM-
ERON,

Attorneys for Plaintiff, Southern Surety Company.

O. K.
,

Attorney for Intervener, Western Pipe & Steel

Company, of California.

[Endorsed] : Filed Mar. 4, 1926. [55]

[Title of Court and Cause.]

ORDER TO PUBLISH NOTICE OF PEN-
DENCY OF SUIT.

The institution of the above-entitled suit having

been suggested to the Court, IT IS ORDERED

:

That the Clerk give notice of the pendency thereof

to all creditors of the defendant L. C. Lashmet

for and on account of labor and materials sup-

plied him in the prosecution of the work provided

for in the contract mentioned in the complaint, by

publication in some newspaper of general circula-

tion published in the county of Coconino, 'State of

Arizona, once a week for at least three successive

weeks, informing them of their right to intervene

in such suit at any time prior to November 18,

1925.

Dated this 28th day of May, 1925.

F. C. JACOBS,
Judge.

[Endorsed] : Filed May 28, 1925. [56]
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[Title of Court and Cause.]

NOTICE TO ALL CREDITORS OF L. C. LASH-
MET FOR AND ON ACCOUNT OF THE
LABOR AND MATERIALS FURNISHED
IN THE PROSECUTION OF THE CON-
STRUCTION OF THE FLAGSTAFF-
ANGEL HIGHWAY IN COCONINO NA-
TIONAL FOREST.

YOU ARE HEREBY NOTIFIED that on May
28th, 1925, the United States of America, for the

use and benefit of Southwestern Portland Cement

Company, instituted suit in the United ^States Dis-

trict Court for the District of Arizona, against

L. C. Lashmet and Southern Surety Company,

praying for judgment against them as principal and

surety respectively, on the bond given by the said

L. C. Lashmet for the faithful performance of his

contract dated July 20, 1923, for the building of the

structures on the Flagstaff-Angel Highway in Coco-

nino County, Arizona, and in the Coconino National

Forest, and that j^ou may intervene in such suit at

any time prior to the 18th day of November, 25,

and file your claim and be made a party thereto.

Dated this 28th day of May, 1925.

C. R. McFALL,
Clerk of the United States District Court for the

District of Arizona.

By Chas. H. Adams,

Deputy Clerk.

[Endorsed] : Filed May 28, 1925. [57]
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PROOF OF PUBLICATION.

In the District Court of the United States, in and

for the District of Arizona.

United States of America, for the Use and Benefit

of Southwestern Portland Cement Company,

a Corporation, Plaintiff, vs. L. C. Lashmet and

Southern 'Surety Company, a Corporation, De-

fendants. Law No. L.-437—Phoenix. Notice

to All Creditors of L. C. Lashmet for and on

Account of the Labor and Materials Furnished

in the Prosecution of the Construction of the

Flagstaff-Angell Highway in Coconino Na-

tional Forest.

YOU ARE HEREBY NOTIFIED that on May
28th, 1925, the United States of America, for the

use and benefit of Southwestern Portland Cement

Company, instituted suit in the United States Dis-

trict Court for the District of Arizona, against

L. C. Lashmet and Southern Surety Company,

praying for judgment against them as principal and

surety respectively, on the bond given by the said

L. C. Lashmet for the faithful performance of his

contract dated July 20, 1923, for the building of

the structures on the Flagstaff-Angell Highway in

Coconino County, Arizona, and in the Coconino Na-

tional Forest, and that you may intervene in such

suit at any time prior to the 18th day of November,

1925, and file your claim and be made a party

thereto.
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Dated this 28th day of May, 1925.

C. R. McFALL,
Clerk of the United States District Court for the

District of Arizona.

By Chas. H. Adams,

Deputy Clerk.

5-5-3t

[Seal of Superior Court of Coconino County, Ari-

zona]

State of Arizona,

County of Soconino.

Del Strong, being duly sworn, deposes and says:

That he is the Business Manager of "The Coco-

nino Sun," a newspaper published at Flagstaff,

Coconino County, Arizona; that the Notice to

Creditors L. C. Lashmet, a copy of which is here-

unto attached, was tirst published in said newspaper

in its issue dated the 5 day of June, 1925, and was

published in each weekly issue of said newspaper

for days, or 3 consecutive weeks, the full period

of days, the last publication thereof being in

the issue dated the 19th day of June, 1925.

DEL STRONG.

Subscribed and sworn to before me this 19 day of

June, 1925.

TOM L. REES,
Clerk.

[Endorsed] : Filed 'Sept. 30, 1925. [58]
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[Title of Court and Cause.]

STIPULATION WAIVING JURY TRIAL.

It is hereby stipulated and agreed by and be-

tween the Southern Surety Company, a corporation,

defendant, through its counsel, and Western Pipe

and Steel Company of California, a corporation,

through its counsel, that a jury is waived by the

parties of this suit and all matters of law and of

fact are submitted to the Court for trial.

WALLACE, KNOLLENBERC & CAM-
ERON,

Attorneys for Defendant, Southern Surety Com-

pany.

JOHN R. HAMPTON and

D. V. MULHERN,
Attorneys for Intervener Western Pipe and Steel

Company.

[Endorsed] : Filed Jan. 12, 1926. [59]

[Title of Court and Cause.]

MINUTES OF COURT—JANUARY 26, 1926—
ORDER FOR JUDGMENT.

D. V. Mulhern, Esquire, is present for the in-

tervener. No one present for the defendant South-

ern Surety Company.

This matter was heretofore heard before the

Court, submitted, and taken under advisement.

IT IS NOW ORDERED that judgment be and
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hereby is entered in favor of the intervener, West-

ern Pipe & Steel Company of California, and

against the Southern Surety Company, defendant.

IT IS FURTHER ORDERED that this case is

hereby dismissed as between the plaintiffs and the

defendants, said cause having been adjusted.

On motion of the intervener, its cause of action

as against the defendant L. C. Lashmet is dis-

missed, the intervener not having obtained proper

service. The Court finds that the settlement oc-

curred on the 14th day of November, 1924. Ex-

ceptions are ORDERED entered on behalf of the

defendant Southern Surety Company. [60]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD
(DEFENDANT IN ERROR).

To the Clerk of said Court:

In preparing the record on writ of error in the

above-entitled cause for transmission to the United

States Circuit Court of Appeals for the Ninth

Circuit, you are hereby requested to include the

followmg

:

1. Order of the Court, dated May 28, 1925, that

the Clerk give notice to creditors.

2. Notice by Clerk, dated May 28, 1925.

3. Proof of publication, filed September 30, 1925.

4. Stipulation waiving trial by jury, dated Janu-

ary 12, 1926.
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5. Order of the Court, dated January 26, 1926, for

judgment.

6. This praecipe of the intervener.

7. Objections to settlement of bill of exceptions,

filed March 11, 1926.

Dated this 12th day of March, 1926.

D. V. MULHERN,
Attorney for Defendant in Error.

[Endorsed] : Filed Mar. 12, 1926. [61]

[Title of Court and Cause.]

OBJECTION TO SETTLEMENT OF BILL OF
EXCEPTIONS.

Comes now the intervener in the above-entitled

cause, Western Pipe & Steel Company of Cali-

fornia, and objects to the settlement and signing

of a bill of exceptions in said cause on the grounds

and for the reason that the defendant. Southern

Surety Company, which is now desiring and pro-

posing such a bill, wholly failed to file or serve

upon the adverse party a draft of the proposed

bill of exceptions within ten days after written

notice of the rendition of the Court's decision

in said cause, said cause having been tried without

a jury; as provided in Rule 76 of the Rules of

Practice of this court; and wholly failed to apply
for or to obtain any extension of time for the

preparation, service or settlement of such bill, as

provided in Rule 82 of said rules of practice.
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That the decision of this Court in this cause was

rendered on the 26th day of January, 1926, and

written notice of said decision was given said de-

fendant, Southern Surety Company, on the 27th

day of January, 1926, by the Clerk of this court

and that, on the 4th day of March, 1926, said de-

fendant served upon this intervener [62] and

deposited with the Clerk of this court its proposed

bill of exceptions.

Dated March 11, 1926.

D. V. MULHERN,
Attorney for Intervener.

State of Arizona,

County of Maricopa,—ss.

D. V. Mulhem, being first duly sworn, on his oath

deposes and says that he is attorney for the in-

tervener in the above-entitled cause, Western Pipe

& Steel Company of California, has read the above

objections to settlement of bill of exceptions, knows

the facts therein stated and that same are true.

D. V. MULHERN.

Subscribed and sworn to before me this 11th

day of March, 1926.

[Notarial Seal] R. E. GARDNER,
Notary Public.

My commission expires February 3, 1929.

State of Arizona,

County of Maricopa,—ss.

D. V. Mulhern, being first duly sworn, on his

oath deposes and says that on the 11th day of
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March, 1926, lie served the above objections to

settlement of bill of exceptions on the defendant,

Southern Surety Company, by mailing a true copy

thereof, at the United States post office at Phoenix,

Arizona, in an envelope addressed to Wallace,

Knollenberg & Cameron, 413-417 Caples Building,

El Paso, Texas, the attorneys of record for said

defendant, postage being prepaid thereon.

D. V. MULHERN.

Subscribed and sworn to before me this 11th day

of March, 1926.

[Notarial Seal] R. E. GARDNER,
Notary Public.

My Commission expires February 3, 1929.

[Endorsed] : Filed Mar. 11, 1926. [63]

[Title of Court and Cause,]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

United States of America,

District of Arizona,—ss.

T, C. R. McFall, Clerk of the District Court of

the United States for the District of Arizona, do

hereby certify that I am the custodian of the

records, papers and files of the said United States

District Court for the District of Arizona, includ-

ing the records, papers and files in the case of

Southern Surety Company, Defendant and Plain-

tiff in Error, versus Western Pipe & Steel Com-
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pany of California, Intervener and Defendant in

Error, said case being numbered 437 on tlic Law
docket of the Phoenix Division of said court.

I further certify that the foregomg 63 pages,

numbered from 1 to 63, inclusive, constitute a

full, true and correct copy of the record and of

the assignment of errors and all proceedings in

the above-entitled cause, as requested in the

praecipes filed by the plaintiff in error and the

defendant in error, as the same appears from the

originals of record and on file in my office as such

Clerk.

And I further certify that there are also an-

nexed to said transcript the original writ of error

and the original citation on writ of error issued

in said cause.

And I further certify that the cost of the fore-

going transcript, amounting to Ten and 75/100

Dollars ($10.75), has been paid by the aforesaid

plaintiff in error.

WITNESS my hand and the seal of said court,

this 29th day of March, 1926.

[Seal] C. R. McFALL,
Clerk of the District Court of the United States

for the District of Arizona.

By M. R. Malcolm,

Deputy Clerk. [64]
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[Endorsed]: No. 4833. United States Circuit

Court of Appeals for the Ninth Circuit. Southern
Surety Company, a Corporation, Plaintiff in Error,
vs. Western Pipe & Steel Company of California
(a Corporation), Defendant in Error. Transcript
of Eecord. Upon Writ of Error to the United
States District Court of the District of Arizona.

Filed March 31, 1926.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.

By Paul P. O'Brien,

Deputy Clerk.



No. 4833.

In the United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

SOUTHERN SURETY COMPANY, A CORPORA-
TION, PLAINTIFF IN ERROR,

VS.

WESTERN PIPE & STEEL COMPANY OF CALI-
FORNIA, A CORPORATION, DE-

FENDANT IN ERROR.

BRIEF FOR PLAINTIFF IN ERROR.

Attorneys for Plaintiff in Error.





No. 4833.

In the United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

SOUTHERN SURETY COMPANY, A CORPORA-
TION, PLAINTIFF IN ERROR,

VS.

WESTERN PIPE & STEEL COMPANY OF CALI-
FORNIA, A CORPORATION, DE-

FENDANT IN ERROR.

STATEMENT OF THE CASE.

This suit was originally brought in the United

States District Court for the District of Arizona, at

Phoenix, by the United States of America for the use

and benefit of the Southwestern Portland Cement Com-

pany, a corporation, against L. C. Lashmet and South-

ern Surety Company, a corporation.

After filing the suit, L. C. Lashmet settled with

the Southwestern Portland Cement Company on the

10th day of June 1926 (Record page 11) and on the

14th day of October 1925 the Western Pipe and Steel

Company filed their motion for leave to intervene

(Record page 11), which was by the court granted and

Plea of Intervention of the Western Pipe & Steel

Company against L. C. Lashmet and Southern Surety
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Company was filed in this cause on the 14th day of

October 1925, wherein plaintiff alleged they had fur-

nished L. C. Lashmet a certain amount of goods, wares

and merchandise, and after allowing all credits and

offsets said Lashmet still owed the sum of $2,036.45 and

asked judgment for said amount against L. C. Lash-

met as principal and Southern Surety Company as

Surety on behalf of Mr. Lashmet (Record pp. 3 to 6).

On the 12th day of January, 1926 defendant.

Southern Surety Company filed its answer denying the

allegations in plaintiff's petition and pleading spe-

cially, in said court that Southern Surety Company was

not liable to plaintiff by reason of the fact the claim

asserted by the plaintiff against the defendant by vir-

tue of the bond was barred by the statutes of limita-

tion (Record pp. 7 and 8). Defendant L. C. Lashmet

not being served the cause of action as asserted against

him was dismissed (Record p. 10). On the 21st day of

January 1926 the case came on to be heard before the

court, a jury being waived by all parties, and the

court thereafter on the 4th day of March, 1926, ren-

dered his judgment in favor of plaintiff and against

defendant Southern Surety Company for $2,133.04 with

interest, to all of which action on the part of the

court the defendant, Southern Surety Company, in

open court excepted (Record pp. 9 and 10). There-

after on the 16th day of February, 1926 the court filed

Findings of Fact and Conclusion of Law (Record p.

11). On the 4th day of March 1926 the Southern

Surety Company filed its application for Writ of Error

(Record p. 49) together with Assignments of Error

(Record pp. 50 and 51), which said Writ of Error

was allowed by the Court on March 4th, 1926 (Record

p. 52). Thereafter Writ of Error was issued by the

clerk of said court and approved by the trial court and

filed in said cause on March 4th, 1926 (Record p. 53).
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Plaintiff's Supersedeas bond for the sum of $4500.00

was presented and approved by the court and filed in

said cause on the 4th day of March, 1926. A waiver of

citation and service of writ of error was signed and

filed by the attorneys for defendant on the 4th day

of March, 1926 (Record page 57). Plaintiff in error

filed its bill of exception and same was approved by the

court, March 16th, 1926 (Record p. 49)

:
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ASSIGNMENTS OF ERROR.

First: Because under and by virtue of the Act

of Congress of February 24, 1905, the trial court did

not have jurisdiction to render a judgment in this

case on behalf of the Western Pipe and Steel Com-

pany of California, and against the defendant, for

the reason that the plea of intervention was not filed

in this case until more than one year had elapsed

from the date of the final administrative determina-

tion of the completion of the contract and the amount

due the contractor, L. C. Lashmet, to-wit: August 20,

1924.

Second : Because the court erred in finding as a

matter of law and fact that the final settlement of the

contract within the meaning of the Act of Congress of

February 24, 1905, was the 14th day of November,

1924, same being the date of the approval of the final

estimate by the chief deputy engineer at San Fran-

cisco, but should have found under the undisputed

evidence that the date of the final settlement under

the act of Congress was August 20, 1924, the date

on which the (46) final estimate was made by E. S.

Wlieeler, district engineer, in charge of the contract.

Third: The court erred in assuming jurisdiction

and in rendering its judgment against the defendant,

Southern Surety Company, for the reason that the

intervener's cause of action was barred by limitation

under and by virtue of the Act of Congress of Febru-

ary 24, 1905.

Fourth : The court erred in rendering judgment

in this case in favor of the intervener and against the

defendant. Southern Surety Company, because the

undisputed evidence, as well as the findings of fact

by the trial court, showed that intervener's suit and
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cause of action was barred by limitation, in that the

intervener did not file the suit or intervene in the pend-

ing suit within a period of one year next from August

24, 1924, the date on which the final administrative

determination of the amount due the contractor was

made by the district engineer's office at Phoenix, Ari-

zona, as fully provided by the Act of Congress of Feb-

ruary 24, 1905. (Record pp. 51 and 52.)
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PROPOSITIONS.

First: The trial court was without jurisdiction

to hear and determine this cause for the reason that

the suit was not presented and filed within the period

of one year, next from the date of the final estimate, or

final settlement, as provided by the Acts of Congress

of February 24, 1905, under which act plaintiff predi-

cates its cause of action.

Second: The court erred in his conclusion of

law and fact in finding that the final settlement of

the contract within the meaning of the Act of Congress

of February 24, 1905 was of date November 14, 1924 for

the reason that the undisputed evidence showed that

the work was fully completed and accepted July 20,

1924 and final estimate was made out by E. S. Wheeler,

district engineer on August 20, 1924, showing a full,

complete and final settlement of the contract between

the United States Government and L. C. Lashmet, and

the amount due under said contract was administra-

tively determined and fixed at that time.

Third: The court erred in rendering judgment for

defendant in error against plaintiff in error for the

reason that under the Act of Congress of February

24, 1905, the suit and cause of action alleged by the

defendant in error was barred by the statutes of lim-

itations, in that defendant in error had not filed its

suit within the period of one year from the date of

final settlement of the original contract between the

United States Government and L. C. Lashmet, which

said final accounting was had on August 20, 1924.
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STATEMENT OF FACTS.

The court in the eighth paragraph of findings of

fact, found as follows:

"The work called for in the contract of July
20th, 1923, made between the United States de-

partment of Agriculture, Bureau of Public Roads
and L. C. Lashmet, the contractor, was fully com-
pleted by the contractor on the . . . day of July,

1924. That E. S. Wheeler, District Engineer of

the Bureau of Public Roads at Phoenix, Arizona,

who was in charge of the work being done under
the contract, caused a full, complete and final

estimate to be made, showing the value of tlie

work doiie ])y L. C. Lashmet on tlie contract, in-

cluding all extra work. And on August 20, 1924,

a final estimate was made out by the employees
of E. S. Wheeler, and under his direction, tab-

ulated and checked, and his final estimate showed
the total amount earned under the contract, includ-

ing extra work, to be $74,483. .36. After subtract-

ing the deductions which included all purchase
pajTnents, truck repair and equipment rentals,

totaling 166,885.27 there was found to be due the

contractor a balance of $7,598.09" (Record p. 13),

Don G. Evans, witness for the defendant in error

testified as follows:

"My name is Don G. Evans. T reside in Phoe-
nix, Arizona. I am employed as a highway engi-

neer. United States Bni'eau of Public Roads, De-

partment of Agriculture, and have been so employed
for a period of five years. T know the adminis-

trative practice of the Bureau of Public Roads of

the Department of Agriculture concerning the ac-

ceptance of completed road contracts and the fi-

nal settlements with the contractors thereunder.

L. I. Hewes, in July, 1924, held the position of
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Deputy Chief Engineer, Bureau of Public Roads,

Department of Agriculture, during all of the

time since the 16th day of July, 1924, to the pres-

ent date. At the time of the completion of the

Lashmet contract it was the administrative meth-

od and practice of the Bureau of Public Roads for

a man from that district office to make an inspec-

tion and if, in his judgment, the work was satis-

factorily completed he would write a report stat-

ing the work was satisfactory and acceptable, and
recommending it for acceptance. This report

would go through the district engineer's hands
and if the district engineer concurred in (27) that

recommendation he would sign the report with

his initials or name and transmit it to our chief

engineer or deputy chief engineer at San Fran-

cisco. In the meantime, we would compute the

amount of money that was earned by the con-

tractor.

Question by the court. That is, the amount of

money due?
Answer. The total amount of money earned,

and then, of course, it was a bookkeeping opera-

tion, subtracting the amount of money that had
been paid him in the meantime.

Question. When was that done?
Answer. It was usually within the period of

one to three weeks after the completion of the

work upon the job. It was the administrative

practice in the department and the administrative

practice in our department in the handling of the

final computation for the resident engineer on the

job, after calculating the measurements from his

notes and other documents, to turn this over to

another man in the district office.

Q. (By the court) Are those final or are

they—
A. They are final.

Q. (By the court) Or are they checked and
approved by some other officer?
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A. Not unless there is a disagreement be-

tween the two calculations. The resident wlio had
cliarge of the work at tlie time makes liis calcu-

lation first, and they are turned over to another
man in the district office for checking. If the two
calculations are practically in agreement, why the

minor differences are settled betw^een them. If

it is a large difference a man of higher authority

goes over the work and recommends final settle-

ment (28).

Q. Do you know how it was done in this case?

A. There was no disagreement at the time.

The notes were computed by Mr. Lubruck, who
was resident engineer, and I believe checked by
Mr. Cooker, but I can't be positive, but at any rate

there was no disagreement to amount to anything.

There was no disagreement that could not be

reconciled between the two men.
After this estimate, we call it a final estimate,

is prepared in tlie district office, a true copy of

this final estimate is transmitted to the deputy
chief engineer at San Francisco, and if he is

satisfied that the work is satisfactorily completed
he authorizes pajnnent of that final estimate. Un-
der the administrative practice this final estimate

is approved by the deputy chief engineer at San
Francisco. He is the officer in the bureau, who
under the administrative practice thereon, has
the final approval of that final estimate. There is

nothing that can be done towards the payment of

the final estimate prior to the approval of the

chief engineer.

A. The amount due the contractor was de-

termined before approval was given in all cases.

When we asked for approval on a settlement, the

amount due the contractor is transmitted with the

request for approval, and that particular voucher
is approved by the deputy chief engineer before

it is passed over to the fiscal agent for pavment"
(Rec. pp. 30-33).
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Exhibit two, introduced by defendant in error is

what is designated as a final estimate made out by

E. S. Wheeler, district engineer at Phoenix, Arizona,

shows a full and complete audit and estimate of the

work done on the contract anl shows specifically that

it was a final estimate by reason of the following head-

ing

:

_
"Final estimate of work done and materials

to place up to and including Aug. 20, 1924, on the

Flagstaff-Angel Forest Highway Project, Ari-

zona, under contract dated July 20, 1923:" (Rec-

ord pp. 36 and 37.)

The letter of L. I. Hewes introduced by defendant

in error as evidence of the approval of the final esti-

mate is as follows:

*' United States Department of Agriculture,

Bureau of Public Roads, Regional Headquarters,

9 Main Street, San Francisco, California, Novem-
ber 14, 1924. Mr. E. S. Wheeler, District Engi-

neer, Bureau of Public Roads, Phoenix, Arizona.

Dear Sir:

Receipt is acknowledged of Mr. Flint's letter of

November 10 with enclosures relative to the Flag-

staff-Angel Forest Highway Project structure con-

tract in Arizona. These papers appear to be sat-

isfactory for supporting the final estiniate and
voucher and completing the records and files.

There appears to be a typographical error

in the amount due this estimate on the copy of fi-

nal voucher. Mr, Flint's letter states that final

total amount of payment due Mr. Lashmet
amounts to $7,597.10, whereas the figures on your
voucher are $5,985.13. Both of these figures ap
pear to be in error. We have checked the total

amount of contract including extra work which
amounts to $74,483.36 and subtracting the deduc-
tions which include previous payments, truck re-
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pairs and equipment rentals not previously de-

ducted or a total of $66,885.27 which gives a bal-

ance due this estimate of $7,598.09. Therefore, it

appear.'^ that the voucher should be and is ap-

proved for this amount. However, if there is

somethins: which we have not considered which
would affect the amount due this estimate please

call it to our attention in order that we may cor-

rect our records.

Very truly yours,

L. I. Hewes,

Deputy Chief Engineer.

By J. S.. Bright,

Acting (Record p. 40).

In continuing, Mr. Evans testified as follows:

''The preparation of the final estimate in the

office of the district engineer is a compilation of

the figures resulting from the final measurements
of the field engineer, and is prepared by engi-

neering employees in the district engineer's of-

fice, and the district engineer does not check over

these figures but simply gives his approval to this

final estimate in his letter transmitting the esti-

mate to the deputy chief enigneer for final approv-

al. Then it is sent to the deputy chief engineer

for approval. The deputy chief engineer, under
the administrative practice, is the proper officer

(35) for the approval of the final estimate in all

cases. Partial estimate or partial payments do not

go to the deputy chief engineer for his approval,

but the final estimate does.

Cross Exaw in ation .

Mr. E. S. Wheeler at the time this contract

was being performed was in full charge and super-

vision of the contract and the performance of it

and he had other men working under him.
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Q. Now, the contract was accepted by Mr.

Wheeler on or about the 20th of July, 1924, was
it not, I mean the work was completed?

By the Court : Well, the work must neces-

sarily have been done and measured before these

estimates were final.

Wlien the road is accepted—when the work is

all completed, under the practice, Mr. Wheeler or-

ders some of the engineers to go out and meas-

ure it up, when the measurements are all made the

figures to compile to ascertain the amount due

are brought to the Phoenix oflfice and compiled.

This compilation is made in the Phoenix office

under the jurisdiction of either Mr. Flint or my-
self. In his administrative capacity, it is part of

Mr. Wheeler's duty to see that the estimate is

made, and it is made under his jurisdiction.

Counsel stated to the witness that Interven-

er's Exhibit 2, or final estimate, shows the finni

estimate of work done and material to place up
to and including August 20, 1924, on the Flagstaff-

Angel Forest Highway Project under contract dat-

ed July 20, 1923, and he (36) testified pertaining

to this final estimate as follows:

Q. This final estimate was made in July, 1924

was it not?

A. No, that July 1st, 1924, refers to a let-

ter of authority, dated July 1st, 1924.

This Exhibit No. 2 shows a final estimate to

have been made, including all the work done b7/

Mr. Lashmet up to and including August 20, 1924.

This estimate is a final report sho^ving the total

amount of work performed by Mr. Lashmet under

the contract. This report was filed in Mr. Wheel-

er's office. It was either the duty of myself or Mr.

Flint in an administrative way to ascertain the

amount of work done by Mr. Lashmet under his

contract and the amount earned under the con-
^ tract in order to submit the same to some higher

official, and this report (Exhibit 2), was reported

to Mr. Wheeler. It first is made out and is sub-
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mitted to Mr. Wheeler and then to a higher au-

thority" (Record pp. 42 and 43).

Plaintiff in error introduced the following let-

ter from E. S. Wheeler, district engineer.

** Arizona and New Mexico, Phoenix, Arizona,

April 13, 1925.

(L. C. Lashmet,

Flagstaff, Arizona.

My Dear Mr. Lashmet,

The Western Pipe & Steel Company of- Phoenix
has called the attention of this office to an account

amounting to approximately $3,000 against you
for materials delivered for use and carrying on
of your contract with the Secretary of Agricul-

ture on the Flagstaff-Angel project.

This project was completed and accepted July

20, 1924. What do you propose to do about this

matter? I have advised the creditors that the six

months period for completion and acceptance, in

which period the Federal Government reserves the

right to file claims has expired and the second six

months period after the date of acceptance is now
current and is the time in which creditors shall

take legal action if they propose to do so.

I cannot make myself believe that you are so

situated financially as to not be in a condition to

settle this account and I urge you to give the mat-

ter your very serious consideration at an early

date in order that no reflection upon your credit

will be a matter of record in this office.

Will you not let me hear from you at an early

date.

Sincerely yours,

E. S. Wheeler,

,

District Engineer (Record p. 47).
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Mr. Lashmet, the contractor, on the question

of the date when the contract was finished and fi-

nal estimate made, testified as follows:

"I can't give the exact date when I com-

pleted this work, as 1 made no exact record of it,

but I know it was some time between the 20th and

24th of July, 1924.

Q. Now, what was done, then, after you com-

pleted the work? Just tell the court in your own
language. Was there an estimate made? And if

so

—

Mr. Mulhern: If the court please, we object to

that, on the ground that it is incompetent and ir-

relevant. It was already shown that the estimate

has been made.
The Court: I think it appears. What is

the occasion?

Mr. Wallace: Well, if the counsel admit that

there was a final estimate made and administrative

adjustment of the amount earned, as shown, in

August, 1924, then we have no further questions,

Your Honor.
The Court: You do admit that, do you not?

Mr. Mulhern: I admit what the record shows
as to the final estimate, etc. I can't admit as to

any final adjustment other than as shown by the

testimony heretofore introduced. I can't make
any further admissions.

After the government engineer got my final

quantities, they were presented to me by the gov-

ernment engineer and I agree with the quantities.

I signed a voucher in blank for the estimate. I

don't know the exact date I signed this voucher,

but it was in August 1924" (Record pp. 45 and 46).

Authorities.

Act of Congress of 1905, 33 Stat, at L. 811.

Fleischmann C. Co. v. United States, 70 L.

Ed. 259.
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Texas P. Cement Co. v. McCord, 233 U. S. 162.

Illinois Surety Co. v. United States, 240 U. S.

216.

United States v. Pawling Co., 297 Fed. m.
United States v. Robinson, 214 Fed. 38.

United States v. Illinois Surety Co., 226 Fed.

662.

Argument.

The issues to be decided by this Honorable Court

are very simple and as the facts are undisputed, the

only question, one of law, is as to the construction o^

the term ''final settlement" of the contract between

L. C. Lashmet and the United States.

The defendant in error will contend that the date

of "final settlement" was November 14, 1924, by vir-

tue of L. I. Hewes' letter by J. S. Bright, Deputy

Chief Engineer (Rec. 40). We shall contend that the

date of the "final settlement" of the contract was Au-

gust 20th, 1924, the date the "final estimate" was made

out by E. S. Wheeler, district engineer in charge of

the work at Phoenix (Rec. 30). The court in the eighth

paragraph of his findings of facts, found that the con-

tract was completely performed and all work finished

on the ... day of July, 1924, and that E. S. Wheeler,

who was in charge of the work, on August 20th, 1924,

made out a full, complete and "final estimate" showing

all work done and the amount earned under the contract

as well as payments made to the contractors showing

that on August 20, 1924, there was due and owing the

contractor a balance of $7598.09 (Rec. pp. 8-9). This

finding of fact by the court was based on Exhibit No.

2 (Rec. pp. 36-37), which is official as shown by the

heading of the estimate, to-wit:
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''Final estimate of work done and materials

to place up to and including Aug. 20, 1924, ©n the

Flagstaff-Angel Forest Highway Project, Arizona,

under contract dated July 20, 1923:"

Defendant in error on the trial admitted that this

was *'a final estimate," and made by the district engi-

neer, Wheeler, in his official capacity, but claimed that

it was not final,, until its approval by Mr. Hewes, the

deputy chief engineer by J. S. Bright, Acting (Rec.

p. 40). This letter, as we read it cannot be construed

as approving any "tinal estimate" or the final esti-

mate made by Mr. AVheeler, but on a careful reading

of the letter, it can only be construed as an answer to

a letter of uncertain date of Mr. Flint, an engineer, in

Mr. Wheeler's office at Phoenix, and is an approval of

the voucher only for the sum of $7598.09 and not the

approval of any ''final estimate," and does not refer

to the final estimate of August 20, 1924. The language

found in the letter, to-wit: "Therefore, it appears

that the voucher should he and is approved for this

amount." Not the final estimate, but the voucher is

approved. Again in order to show the authority of

Mr. Wheeler to make this "final estimate" and to show

that he considered the "final estimate of date August

20, 1924" to be final and binding on all parties, we

copy from a letter written by Mr. Wheeler to Mr. Lash-

met, the contractor, dated Phoenix, Arizona, April IStli,

1925, as follows, to-wit:

"This project was completed and accepted

July 20, 1924. What do you propose to do about

this matter? I have advised the creditors that

the six months period after completion and ac-

ceptance, in which period the Federal Government
reserves the right to file claims has expired and
the second six months period after the date of

acceptance is now current and is the time in which
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creditors shall take legal action if they propose

to do so" (Rec. jd. 47).

If six months allowed the Government to sue as pro-

vided by the statutes began to run November 14, 1924,

the time limit would not expire until May 14tJj, 1925,

and Mr. Wheeler's statement in his letter of April 13th,

1925, to Mr. Lashmet

"I have advised the creditors that the six

months period after completion and acceptance

in which period the Federal Government reserves

the right to file claims has expired and the second

six months period after the date of acceptance is

now current, etc."

would be erroneous, as only five months had elapsed

from November 14, 1924. On the other hand, if as

stated by Mr. Wheeler in his letter, "This project was

completed and accepted July 20, 1924," the six months

time limit granted the Federal Government would ex-

pire January 14th, 1925 and the second period of six

months Avould expire July 20, 1925, or at any event

August 20, 1925, the date of the "final estimate" and

as defendant in error did not file its intervention until

October 14th, 1925, the court was without jurisdiction

to render its judgment.

The limitation of one year prescribed in the Act

of 1905 would apply even though a suit was instituted,

within the period, as was said by Justice Sanford in

Fleisclwnann C. Co. v. United States use of Forsherg,

70 L. Ed. 259 (opinion rendered October 15th, 1925).

"In this case it was further stated, as the

premise on which the court rested the solution of

the particular ambiguity there involved, that the

act 'imposes a limitation of time on all claimants,
* * * beginning to run from the same event'
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—that is, the performance and final settlement of

the contract ; and that, just as the creditor who in-

stitutes the original suit has one year from the fi-

nal settlement in which to commence the action,

other creditors must file their claims 'within the

same limit of time.' A like construction of the

act was also adopted in Pederson v. United States,

165 C. C. A. 248, 253 Fed. 622, 625, and London S
L. Indemnity Co. v. Smoot, 52 App. D. C. 378,

287 Fed. 952, 956. And this we now confirm."

This cause of action asserted by defendant in er-

ror is a creature of the Act of 1905 and must stand

or fall by the terms and limitations expressed in the

act. As was said by Justice Day in U. 8. Ex rel Texas

P, Cement Co. v. McCord, 233 U. S. 162:

''The act of 1905 provides that the person

named as beneficiaries under the bond may in-

tervene and have their rights adjudicated in an

action instituted by the United States in which

priority of claim is to be given to the United

States for any judgment recovered in the case.

* * * By this statute a right of action upon the

bond is created in favor of certain creditors of the

contractor. The cause of action did not exist be-

fore, and is the creature of the statute. The act

does not place a limitation upon a cause of action

theretofore existing, but creates a new one upon
the terms named in the statute. The right of

action given to creditors is specifically condition-

ed upon the fact that no suit shall be brought
by the United States within the six months named,
for it is only in that event that the creditors shall

have a right of action and may bring a suit in

the manner provided. The statute thus creates

a new liability and gives a special remedy for

it, and upon well-settled principles the limitation

upon such liability becomes a part of the right

conferred, and compliance with them is made es-
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sential to the assertion and benefit of the liability

itself."

Are we not justified in our claim that E. S. Wlieeler,

division engineer at Phoenix was the only person under

the e\Hdence who was authorized to settle and adjust all

differences that should arise ])y virtue of Mr. Lashmet's

contract and who was authorized and empowered by the

Government to accept the work when finished and make

and audit the accounts and give a "final estimate" of

balance due the contractor.

We desire to call the court's attention now, especial-

ly to the audit and ** final estimate" to be found on pages

36 and 37 of the record in view of the language used by

the Supreme Court in the authorities cited, construing

the act of 1905. The leading case is the Illinois Surety

Company v. United States, 240 U. S. 214, the facts are as

follows

:

"The summons and complaint were filed on

March 4, 1913. Motion to dismiss was made on

September 22, 1913, upon the ground that the com-

plaint did not allege that there had been a comple-

tion and final settlement of the contract between the

contractor and the Ignited States; or that there had

been such completion and settlement more than six

months, and A\dthin one year, prior to the commence-

ment of the action. * * *

That the building was completed and on Au-

gust 21, 1912, the Treasury Department 'stated and

determined the final balance' to be y)aid tlie con-

tractor under the contract at tlie sum of $3,999.01;

that this 'adjustment and determination' was com-

municated to the contractor; and on August 2G, 1912,

a voucher of that date wa« prepared by the Depart-

ment, showing the balance, as above stated, to which

the contractor appended his signature, certifying

the amount to be correct, and that on that day there

was a definite acceptance bA- the (contractor of the
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adjustment ; that on September 11, 1912, a check for

the above-mentioned sum was made out by the dis-

bursing clerk of the Department, payable to the or-

der of the contractor, who thereafter collected it."

The contention in this case was that the action was

instituted prematurely, that is, that the first six months

in which the Government reserved its right to sue had

not elapsed on March 4, 1912, the date the suit was filed,

as the time limit did not begin to run until September

11, 1912, date of payment and first six months did not

expire until March 11, 1912. In holding that the suit was

not prematurely brought. Justice Hughes said:

''The statute provides: 'If no suit should be

brought by the United States within six months from

the completion and final settlement of said contract

then the person or persons supplying the contractor

with labor and materials shall, upon application

thereof, and furnishing affidavit * * * be fur-

nished with a certified copy of said contract and

bond, upon which he or they shall have a right of

action, and shall be, and are hereby, authorized to

bring suit in the name of the United States. * *

against the said contractor and his sureties, and to

prosecute the same to final judgment and execution.

Provided, that * * * it shall not be commenced un-

til after the complete performance of the contract

and final settlement thereof, and shall be commenced
within one year after the performance and final set-

tlement; of said contract, and not later.

'

* * * it was natural that the time allowed

exclusively for action by the Government shall be-

gin to run when the contract had been completed,

and the Government, in its final adjustment and set-

tlement according to established administrative

methods, had determined what amount, if any, was
due. Then the Government would have ascertained

the amount of its claim, if it had one, and could

bring suit if it desired. As such detorminatious nv"
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regularly made in the course of administration, noth-

ing would seem to be gained by postponing the date,

from which to reckon the six months, to the time

of payment. Indeed, if an amount were found to be

due from the contractor, and he was insolvent, there

mi(?]it be no ])aymont, and, if payment were essen-

tial, there would be no date from which the time for

the bringing of the creditors' action could be com-

puted.

The pivotal words are not 'final payment'

but 'final (219) settlement,* and in view of the

significance of the latter term in administrative

practice, it is hardly likely that it would have

been used had it lieen intended to denote payment.

"We would not say, of course, that instances

may not be found in which the word 'settlement'

has been used in acts of congress in other senses,

or in the sense of 'payment.' But it is apparent

that the word 'settlement' in connection with

public contracts and accounts, which are the sub-

ject of prescribed scrutiny for the purpose of

ascertaining the rights and obligations of the

United States, has a well-defined meaning as de-

noting the appropriate administrative determi-

nation wilh respect to the amount due. We think

the words, 'final settlement' in the act of 1903

had reference to the time of this determination

when, so far as the Government was concerned,

the amount which it was finally bound to pay or

entitled to receive was fixed administratively by
the proper authority. It is manifestly of the ut-

most importance that there should be no uncer-

tainty in the time from which the six months'
period runs. The time of the final administrative

determination of the amount due is a definite time,

fixed by public record and readily ascertained.

As an administrative matter, it does not depend
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upon the consent or agreement of the other party

to the contract or account. The authority to make
it may not be suspended, or held in abeyance, by

refusal to agree. Whether the amount is fixed is

due, in law and fact undoubtedly remains a ques-

tion to be adjudicated, if properly raised in ju-

dicial proceedings, but this does not affect the

running of the time for bringing action under the

statutory provision."

This direct question was before the Circuit Court

of Appeals in Pawling Co. supra and in passing on

the direct question at bar, the court said:

"This case ultimately turns upon the meaning
of 'final settlement.' The Circuit Court of Ap-
peals of the Second Circuit in the case of United

States V. Robinson, et ah, 214 Fed. 38, 130 C. C. A.

432, said

:

*We take it that these italicized words "Final
Settlement" refer; to the time when the proper
government officer, who has the final discretion in

such matters, after examination of the facts, satis-

fied himself that the Government will accept the

work as it is, without making any claim against the
contractor for unfinished or imperfect work, dam-
ages for delay, or what not, and records that de-

cision in some orderly way.'
It is admitted that the chief of the Bureau of

Yards and Docks was the government officer who
had the final discretion to accept the work as
completed without further claims against the con-
tractor for unfinished or imperfect work. Was
the letter of August 28, 1920, which adjusted the
amount of liquidated damages, and finally fixed
the amount for which the voucher was subsequent-
ly drawn and paid an orderly record of that fact?
In the case of Illinois Surety Co. v. Peeler, 240

;
U. S. 214, 36 Sup. Ct. 321, 60 L. Ed. 609, the Su-
preme Court in defining 'final settlement' used
many expressions which greatly illumine the facts
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in this case. The time allowed for the Government

to bring suit in that case bei^an to run 'when

the contract had been completed and the (jlovern-

ment in its final adjustment and settlement accord-

ing to established administrative methods, iiad de-

termined what amount, if any, was due.' Final

settlement, therefore, is the determination by

administrative methods of what amount is due.

The letter in the case at bar was the record of

the determination by the proper officer of the

amount due. That amount was never changed, and

is admittedly correct. 'The word ''settlement" in

connection with public transactions and accounts

has been used from the beginning to describe ad-

ministrative determination of the amount due.'

'Settlement in connection with public contracts and

accounts * * * has a w^ell defined meaning as denot-

ing the appropriate administrative determination

w^ith respect to the amount due.' We think that the

words 'final settlement' in the act of 190.') had
reference to the time of this determination when,

so far as the Government was concerned, the

amount which it was finally bound to pnv or en-

titled to receive was fixed administratively by the

proper authority. As above stated, there is no
question but what the proper administrative officer

in the letter of August 28, 1020, finally fixed

the amount to be paid. This amount w^as deter-

mined by the chief of the bureau in the usual and
orderly administration of the duties of his ot!ice

in such cases. The voucher prepared on September
2, 1920, and approved on September 15, 1920, iu

no w^ay changed and so did not determine the

amount fixed on August 28, 1920 but only carried

out the former administrative determination. No
other previous act or determination can l)e con-

sidered the date from which the six months within

which the United States may institute proceedings

began to run, for the reason that no other deter-

mination was the final determination. * * * But the
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voucher containing the amount due the contractor

in accordance with that 'final settlement' was not

prepared until August 26, five days after, and

was thereafter approved. Consequently the date

of the approval of the voucher was not the date

of the final determination or final settlement of

the amount due the contractor.

Mr. E. H. May, who was technical assistant in

the bureau of yards and docks, and had charge of

matters relating to public works contracts under

the cognizance of the bureau, testified that the

letter of August 28, 1920, 'settled all questions

with reference to this contract' and 'that lelter

was the final action of the bureau authorizing

settlement of the contract.' The Treasury Depart-

ment Circular No. 45, September 12, 1919, states

with reference to the date of final settlement that:

'The Department treats as the date

of final settlement mentioned in said acts

(1894 and 1905) the date on which the Depart-

ment approved the basis of settlement under
such contract recommended by the supervis-

ing architect, and orders pa^Tiient according-

In our opinion the letter of August 28, 1920,

was the approval of the 'b^sis of settlement' and
the direction to prepare the voucher in accordance
therewith was the virtual order to pay accordingly.

This is the substantial question raised in the case.

We have considered and resolved the other conten-

tions raised by defendants against them."

As per Lashmet's testimony, his contract was

fully completed in July, 1924 and when asked if final

estimate was made this fact was admitted in open court

by counsel for defendant in error (Record p. 45). He
further testified that he agreed with the estimates made
by the Government engineers and signed the voucher in

August, 1924 (Record, p. 46).
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Mr. Lashmet had reference to the ''final estimate"

as shown in Exhibit 2 pp. 36 and 87 as this shows a

balance of $7598.09 dne after all credits and deductions

were allowed, as this is the voucher which was ap-

proved by letter of November 14, 1924. As was said by

Justice Hughes, the words "final settlement" in the

act of 1905, had reference to the amount the Government

was bound to pay or to recover. When Mr. Wheeler

made out his final estimate on August 20, 1924 and

this was agreed to by the contractor the liability of

the Government was fully fixed and determined by a

"public record" filed in the district engineer's office at

Phoenix and at San Francisco, that all creditors of

the contractor could know that a certain specified sum

of money was due and owing him by the Government

and in order to hold his bondsmen, action would be

necessary within a period of 12 months from that date.

Suppose Lashmet, the contractor, had not agreed

to this final settlement, as computed by Mr. Wheeler of

date August 20, 1924, and he had filed suit to revise

the accounting, either as to credits or debits, this final

estimate would nevertheless have been a legal adjust-

ment and settlement under the "Act of 1905" and lim-

itation would have started from that date. We think

this proposition is borne out by the following statement

of Justice Hughes in the Illinois Surety Case, supra.

"The time of final administrative determination

of the amount duo is a definite time, fixed by

public record and readilj^ ascertained. As an ad-

ministrative mattoj', it (h)es not depend upon the

consent or agreement of the other party to the

contract or account. The authority to make it may
not be suspended, or held in abeyance, by refusal

to agree. Whether the amount so fixed is due, in

law and fact undoubtedly remains a question to

be adjudicated, if properly raised in judicial pro-
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ceedings, but this does not affect the running of

the time for bringing action under the statutory

provision."

As is said by Justice Hughes, supra: Final

Settlement, therefore is the determination by adminis-

trative method of ivhai amo^inf is due. The final es-

timate of August 20th, in the case at bar was the record

of the determination by the proper officer of the amount

due. The amount was never changed, and is admittedly

correct." The "Final Estimate" made by Mr. Wheel-

er on August 20, 1924, determined what was due the

contractor and was never changed or modified. De-

fendant in error cannot claim it was ignorant of the

date the job was completed and final estimate made,

as Mr. Wheeler in his letter of April 13, 1925, f^tated

that he had notified all creditors that the time limit for

the Government to sue had expired and the second

six months period had started to run. This notice from

Mr. Wheeler to the creditors of Lashmet was made in

his administrative capacity as district engineer and

as defendant in error did not deny the fact that it had

this notice, it is natural to presume that Mr. Wheeler

gave it.

We believe we are fully justified in saying that the

evidence conclusively shows:

1st. That Lashmet fully performed all the terms

and conditions of his contract and the road was accept-

ed by the United States in July, 1924.

2nd. That E. S. Wheeler, as district engineer, had

full supervision of this contract, and it was his duty as

the agent for the Federal Government to accept the

road when finished and make out a complete audit of

all debits and credits and ascertain the amount due and

owing the contractor, when the road was finished and

accepted.
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3rd. That on August 20, 1924, E. S. Wheeler, as

division engineer, acting in his administrative capacity,

did make such an audit, complete in all respects, which

showed the total amount earned under the contract,

the partial payments received by the contractor, all

deductions and rentals, et al. and balance due the con-

tractor of $7,598.09.

4th. That this "final estimate" was approved

by Mr. Wheeler and the contractor, and filed in the

office of the district engineer at Phoenix and became

an official record of that office.

5th. That this ''final estimate" was never changed

or modified and thereby constituted the final settle-

ment of the contract on which final voucher was issued.

6th. That no evidence was offered to show that this

"final estimate" of August 20, 1924 was approved

or that it was necessary to have the approval of any

other official of the Federal Government other than

the district engineer at Phoenix, before the work called

for in the contract could be accepted or voucher issued

for the balance due the contractor.

7th. That the date of "Final Settlement" under

and by virtue of the Act of Congress of 1905, as that

term has been construed by our Supreme Court, can

be none other than August 20, 1924.

We respectfully submit that under the evidence

the court had no jurisdiction of the suit and defendant

in error's cause of action is barred by limitation, and

and the court erred in rendering its verdict and judg-

ment against plaintiff in error for said sum of $2133.04

and interest, or any sum.
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We therefore respectfully submit that on hearing

of this cause the case should be reversed and judgment

rendered for plaintiff in erroi\and for costs.

Attorneys for Plaintiff in Error.
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STATEMENT OF THE CASE

For clarity, we prefer to re-state the facts in the

case and to separately consider the findings of the

trial court therefrom.

On June 3, 1923, L. C. Lashmet, designated the

contractor, and the United States of America, by the

Secretary of Agriculture, entered into a contract, in

writing, whereby Lashmet agreed, in consideration of

the payment of certain sums, to furnish all labor and

materials for and to construct certain structures on

the Flagstaff-Angell road, within the Coconino Na-
tional Forest, Arizona. (Tran. 17-27.)

It is provided in the specifications attached to and

expressly made a part of the contract that partial pay-

ments will be made to the contractor monthly, (Trans.

18) based on estimates of the work done and material

put in place during the preceding month. It is further

provided that whenever the work provided for by the

contract shall have been completely performed by the

contractor and all parts of same have been approved

by the "District Engineer", a final estimate of the

value of the work done will be prepared by the "engin-

eer" as soon as the necessary measurements may be

made, and the amount of this final estimate, less any
sums that may have been deducted in accordance with
the provisions of the contract, and less all previous pay-

ments, will be paid to the contractor within thirty days
after the final estimate has been approved by the



ll'cslcru ripe S: Sfccl Co. of California 3

"Chief Engineer" (Trans. 10). The specifications

further expressly state that the term "Chief Enf^in-

eer" means Chief Engineer of the Bureau of Public

Roads, United States Department of Agriculture; that

the term "District Engineer" means District Engineer

of the Bureau of Public Roads in whose district the

improvement is located; but that the term "engineer"

may mean either the Chief Engineer, the District En-

gineer or a representative of the foregoing duly auth-

orized to supervise the work (Trans. 18).

Under date of JuAe 8, 1923, Lashmet, as principal

and Southern Surety Company, a corporation, as sure-

ty, executed and delivered to the United States a bond

in the sum of $79,313.08, conditioned upon the faithful

performance of the contract by Lashmet and that the

latter should well and truly pay all sums of money

for which he is liable for labor and materials furn-

ished for the work covered by the contract. (Trans.

27-30.)

On June 30, 1923, Western Pipe & Steel Company

of California, a corporation, sold and delivered to

Lashmet certain material to be and which was used in

the construction of the improvements covered by the

contract, making partial payment therefor, the balance

of the agreed price under the terms of the sale, $2,-

133.04 at the date of trial, remaining unpaid after

due demand upon Lashmet and his surety on the bond.

(Trans. 44-46).

During- all of the time concerned in this action
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L. I. Hevves held the position of Deputy Chief Engin-

eer, Bureau of Public Roads, Department of Agricul-

ture, with regional headquarters at San Francisco, Cal-

ifornia, and E. S. Wheeler was District Engineer at

Phoenix, Arizona. (Trans. 31-35).

The work under the contract in question was com-

pleted between July 20 and July 24, 1924. (Trans. 45).

Thereafter, the time or date nowhere being shown

by the evidence, a final estimate of work done and ma-

terials to place up to and including August 20, 1924,

was prepared by engineering enployees in the office of

the District Engineer. (Trans. 32-36) This final es-

timate was subsequently transmitted to the Deputy

Chief Engineer at San Francisco. On November 14,

1924, L. I. Hewes, Deputy Chief Engineer, (by J. S.

Bright, acting) at San Francisco, wrote a letter to E.

S. Wheeler, District Engineer at Phoenix, Arizona,

wherein he acknowledged receipt of a letter dated

November 10, 1924, with enclosures relative to the

Lashmet contract. In this letter of November 14, 1924,

the Deputy Chief Engineer stated that the papers ap-

peared satisfactory for supporting the final estimate

and voucher, but that there appeared to be a typograph-

ical error in the amount shown due Lashmet in the

voucher and further stated "We have checked the total

amount of contract including extra work which

amounts to $74,483.36, and subtracting the deductions

which include previous payments, truck repairs and

equipment rentals not previously deducted, or a total
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of $66,885.27, which gives a balance due this estimate

of $7,598.09. Therefore, it appears that the voucher

should he and is approved for this amount." (Tran.

34-38).

As shown by the testimony of Don G. Evans,

a highway engineer of the Bureau of Public Roads, De-

partment of Agriculture, the final estimate was a re-

port showing the total amount of work performed by

Lashmet under the contract (Tran. 43). At the time

of the completion of this contract, it was the adminis-

trative practice of the Bureau of Public Roads to,

after the final estimate is prepared in the district of-

fice, transmit it to the Deputy Chief Engineer at San

Francisco for approval. He is the officer of the

Bureau, who, under the administrative practice there-

in, has the final approval of that final estimate and

who docs approve it. Nothing can be done toward the

payment of the final estimate prior to the approval by

the Deputy Chief Engineer (Tran. 33). The Deputy

Chief Engineer, under the administrative practice, is

the proper officer for the approval of the final esti-

mate in all cases—partial estimates or partial pay-

ments do not go to the Deputy Chief Engineer for his

approval, but the final estimate does (Tran. 42). Aft-

er approval by the Deputy Chief Engineer, the partic-

ular voucher is passed over to the Fiscal Agent for

payment and the actual paying is done by the latter

(Tran. 33).

This action, a suit upon the bond for the price of
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materials furnished Lashmet and unpaid for, was in-

stituted ag-ainst L. C. Lashmet and Southern Surety

Company on May 28, 1925, by the United States of

America for the use and benefit of Southwestern

Portland Cement Company.

No action had been brought on the bond by the Un-

ited States on its own behalf (Tran. 30). On October

14, 1925, Western Pipe & Steel Company of Califor-

nia, defendant in error here, but hereinafter designat-

ed the intervener, intervened in the action, setting up

the furnishing of material to Lashmet and the non-

payment therefore as above stated and further alleging,

as also did the use plaintiff in its complaint, that the

contract was completed and final settlement had there-

for on November 14, 1924. (Tran. Z-7). The defend-

ant, Southern Surety Company, plaintiff in error here,

but hereinafter designated the defendant, answered the

intervener's- complaint, generally denying the allega-

tions therein and affirmatively alleging that final set-

tlement of the contract occurred on July 21, 1924, and

that the intervention was filed more than one year

thereafter (Tran. 8).

On January 21, 1926, the cause, pursuant to proper

stipulation, was tried before the court, without the in-

tervention of a jury (Tran. 64) and on January 26.

1926, the court entered its order for judgment for the

intervener against the defendant. Southern Surety

Company, dismissed the action as between the use

plaintiff and the defendants and dismissed the inter-
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vcner's case of action attains! the defendant, L. C.

Lashmet because of want of service, and ordered ex-

ceptions entered on behalf of Southern Surety Com-

pany to the order. (Tran. 64).

On l^'ebruary 16, K)26, detailed finding's of fact

and conclusions of law were made by the Court where-

in, after first finding" the undisputed facts as to there

being no suit (m the bond by the United States, the

date this action was instituted, the date of intervention

by this defendant in error, the furnishing of material

by the latter, the balance due on the price thereof, de-

mand upon Southern Surety Company, the provision

of the contract as to the approval of the final estimate

by the Chief Engineer and the meaning of the terms

"Chief Engineer" and "engineer", all as above stated,

it was found on the questions of completion of the

work and final settlement of the contract, briefly as

follows

:

That the work covered by the contract was com-

pleted by the contractor on the day of July,

1924. That on August 20, 1924, a final estimate was

made out by the employees of E. S. Wheeler, and und-

er his direction, tabulated and checked, this final es-

timate showing the total amount earned under the con-

tract, including extra work, to be $74,483.36. That

after subtracting the proper deductions there was

found to be due the contractor a balance of $7,598.09.

That said final estimate or report was transmitted to

L. I. Hewes, Deputy Chief Engineer, for his approval.
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and after the total amount of the contract had been

checked and the proper deductions made in his office,

was approved by him on November 14, 1924. (Tran.

14).

That L. I. Hewes, Deputy Chief Engineer, was

the proper officer, under the addinistrative practice of

the Bureau of Public Roads, to approve said final esti-

mate and his approval w^as necessary to render it ef-

fective as a basis for the final payment thereafter to

be made by the fiscal officer of the Bureau. That

the final settlement of said contract, within the mean-

ing- of the Act of February 24, 1905, was on the date

of the approval of the final estimate thereof by the

Deputy Chief Engineer, L. I. Hewes, to-wit, Novem-

ber 14, 1924, that being the date when the amount

which the Government was finally bound to pay was

fixed administratively by the proper authority. (Tran.

14-15).

Judgment for the intervener against the defend-

ant. Southern Surety Company, for the sum of $2,-

133.04, with interest and costs was entered on March

4, 1926. (Tran. 9-10).

ARGUMENT
The only exception! taken by the defendant be-

ing those to the judgment and order for judgment and

there being no motion or request to the trial court to

adjudge the issues in favor of the defendant, no re-

quest for other or different findings of fact than were

made, and no objection or assignment of error that
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there was no substantial evidence to support the find-

ings, we take it that this cotirt will accept the findings

of fact and only consider whether or not the facts

found stipport the judgment.

Pederson vs. United States (9th Cir.) 233 Fed.

625 (Sub. 1)

Fleischnian Construction Co. vs. United States,

70 L. Ed. 257, 46 Sup. Ct. 284.

The only question raised by the assignments of

error is whether Western Pipe & Steel Company in-

tervened in the action within the time provided by the

Act of February 24, 1905.

As held by this Court and recently confirmed ])v

the Supreme Court of the United Statefin the two

cases just above cited, intervening creditors must file

their claims in an action such as this within one ;/ear

from the date of final settlement of the contract, re-

gardless of the time of actual completion of the work

thereunder.

Owing to the confusion of evidence and infer-

ences therefrom with the findings of fact, we will be

iniable to closely follow the argument in the brief of

plaintiff in error, but, as stated therein, we will submit

that the date of final settlement of this contract was

that found by the trial court, November 14, 1924.

In Illinois Surety Co. vs. United States, (2-'-0-U.

S.-214, 36-Sup. Ct.-321, 60-L. Ed.-609) the Supreme

Court thoroughly considered the question involved

here and clearly established what constittites final set-
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tlcment under the Act of February 24, 1905. Mr.

Justice Hughes therein states:

''The word ''settlement", in conection with

pubhc transactions and accounts, has been used

from the beginning to describe administrative de-

termination of the amount due.
J > > )

We think that the words "final settlement'*

in the act of 1905 had reference to the time of

this determination when, so far as the govern-

ment was concerned, the amount which it was fin-

ally bound to pay or entitled to receive was fixed

administratively by the proper authority. ' ' ' '
'

On August 21, 1912, the supervising archi-

tect having received the certificate of the chief

of the technical division of the office that all

work embraced in the contract had been satisfac-

torily completed, made his statment of the amount

finally due, recommending that only the actual

damage (as stated) be charged against the con-

tractor, and that the proper voucher should be

issued in favor of the contractor for the balance,

to-wit, $3,999.01. And, on the same date, this

reeommendation zvas approved and actual damages

charged acordingly by direction of the Secretary

of the Treasury. This, in our judgment, was the

"final settlement" of the contract within the mean-

ing of the act. We understand that the admin-

istrative construction of the act has been to the

same effect. Etc." (Underscoring ours).

In other words the Supreme Court expressly held

that it is not the computation or ascertainment by a
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subordinate official of the amount which was after-

ward approved as the amount due (which computa-

tion the plaintiff in error in the case at bar insists is

the statement), l)ut the approval thereof by the i)roper

officer that constitutes final settlement. The "admin-

istrative determination" is expresly held to be the fix-

ing administratively by the proper authority. It is the

official decision or authoritive conclusion of the of-

ficer empowered to make it and not the ascertainment

or estimating- or reporting; by subordinate employees

or officials for reference to a higher authority, of a

sum which may or may not be that ultimately "deter-

mined" or "fixed" by the approval of that higher au-

thority, even though it should ultimately develop that

the final estimate or computation of the subordinates

was correct and the amount thereof be not changed

when finally determined and fixed.

As stated by Circuit Judge Buffington in Mandel

vs. United States, 4-Fed. 2nd-630,

a case, wherein, after completion of a naval ammuni-

tion depot, a report dated January 24, 1920, was made

by the Naval Examining Board stating the balance

due and was approved by the Chief of the Bureau of

Yards and Docks, by letter dated April 15, 1921:

"The contention that January 24, 1920, was the

date of the statutory performance and full settle-

ment is based on a letter of that day addressed

to the Commandant of the Third Naval District,

and sii^ned bv the two lieutenants and an expert
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aide. The court held this letter was not the set-

tlement meant by the statute. We agree with
that view. While this letter shows the data for
making settlement, and indeed that one that was
adopted and affirmed in the settlement when
made, yet it is quite apparent that the letter

neither was a settlement nor purported so to be."

It was held that settlement occured on April 15,

1921, the date of the approval of the report.

So it was w^ith the final estimate in the present case.

It was only a report or recommendation of what sub-
ordinates estimated should ultimately be the settlement.

In the cases of

U. S. Fidelity & Guaranty Co. v. McNulty Bros.

13-Fed. 2nd-78,

and

United States v. Robinson, 214-Fed.-38,

the latter cited by plaintiff in error, it was held the

date of final settlement was the date of approval by

the proper superior official of reports by subordinates

of the sums due.

While in

United States v. Mass. Bonding & Ins. Co.

215-Fed.-241

the court dismissed an action commenced November

7, 1912, as premature where the work was completed

on March 29, 1912, and the constructing quarter-

master then reported to the quartermaster general that

there was a balance due the contractor of $4,805.00,
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because the six months from date of settlement allowed

the United States to bring- action on its own behalf

had not elapsed. Circuit Judge Dodge stated,

"But, even if it be conceded that final deter-

mination of what was due for the completed work
would be the "final settlement" intended by the

statute, I am unable to regard the agreed facts as

sufficient to show that the quartermaster's report

in March was "final settlement" in that sense The
Treasury Department, it would seem, had still

to pass upon that report, and its decision was not

made until January, 1913, and a suit brought be-

fore it was made would still be premature."

In none of the cited decisions does it appear that

there was an express provision in the contract, as in

the case at bar, that the approval of a certain official

was necessary to render the final report or estimate

effective as a basis for "final settlement". Neverthe-

less counsel for plaintiff in error insists that prepara-

tion of the estimate, for submission to the approving

officer is the "settlement", persistently overlooking

the fact that prior to the approval by the Deputy

Chief Engineer, it was only just what it purported

to be, an estimate, but not the "fixing" of the amount

due. In this connection we must state that the trial

court did not, as stated and reiterated in plaintiff

in error's brief, find that the final estimate was "made

out" or "prepared" by E. S. Wheeler, or audited or

checked or in any way acted upon by him, either in an

official or other capacity, except to be transmitted by
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his office to the Deputy Chief Engineer, or even that

the same ever came to his actual attention.

The actual findings of the court were that the con-

tract itself required the final estimate to be approved

by the Chief Engineer, that the final estimate was

made in the District Office on August 20, 1924; that

it was thereafter transmitted to L. I. Hewes, Deputy

Chief Engineer, for approvel, and after being checked

and the proper deductions made in his office, was by

him approved on November 14, 1924; that under the

administrative practice in the bureau, the Chief En-

gineer, acting through his deputy, L. I, Hewes, was

the proper officer to approve the final estimate and

to fix administratively the amount which the Govern-

ment was finally bound to pay and his approval was

necessary to render the final estimate effective as a

basis for the final payment thereafter to be made; and

that November 14, 1924, was the date of final settle-

ment of the contract. (Tran. 13-15).

To answer their question, counsel for plain-

tiff in error certainly are not justified in their

claim that E. S. Wheeler, Division Engineer,

was the person who was authorized to make

final settlement in this case To carry their

contention to its logical conclusion, would mean

that upon the computation and estimate of any engin-

eering employee, of the balance due the contract would

be finally settled, whether that estimate was ever trans-

mitted to or acted upon by any higher official. E. S.
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Wheeler, or otherwise, for the "engineer" is the em-

ployee authorized to prepare this estimate (Tran.lS).

We respectfully submit that the judgment of the

trial court is fully supported by the findings of fact

and that, indeed, no other judgment could have been

rendered, properly, on the facts found. The finding

that final settlement was on November 14, 1924, is

itself a finding of an ultimate fact and apparently

not reviewable upon the state of the record, (Fleish-

man Construction Co. vs. U. S., supra),but it is amply

supported by the other findings.

However, even should this Court deem the f|uestion

of whether or not the findings of fact as to the date

of final settlement are suported by the evidence open

to review, we must submit that, with the exception

of the finding that the final estimate was made on

August 20, 1924, all of the facts found were proper

and conclusively established.

Plaintiff in error rests his whole case upon the as-

sertion and the finding that the final estimate was

made August 20, 1924, but there is not, in the entire

record, a scintilla of evidence to that effect or even

from which that inference could be drawn. The es-

timate itself does not so show, but only show\s that it

was for zvork and materials to place up to and iiicliidiiuj

A It ejus f 20,1924, (Tran. 50). In fact it conclusively

negatives the possibility that it was made on that date,

for the measurements in the field must have been

made of that date and the computations, checking.
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etc., would render its actual compilation necessarily

thereafter, how long thereafter must be left to im-

agination. It certainly was not made on July 1st,

1924, as was attempted to be shown on cross-examina-

tion of the witness Evans (Tran.43) or on July 21st,

1924, as alleged in defendant's answer (Trans 9).

That the contract provided for approval of the

final estimate by the Chief Engineer and he alone as

found is uncontrovertable.

Any attempt to question that the sum estimated to

be due was approved by the Chief Engineer, through

his deputy, L. I. Hewes, is worse than idle. Counsel

for plaintiff in error makes much of the statement in

the letter of approval (Tran. 40) that it is the voucher

that is approved and not the estimate, in so many

words, disregarding the fact that the letter states thai

the showing is satisfactory for supporting the final

estimate. However, the material fact is that this let-

ter is the approval and the only approval of the sum

estimated to be due and of the admitted and only basis

for the settlement. The approval of that basis of set-

tlement is what was, solely and absolutely, necessary

and it matters not whether that approval is designated

as to the estimate or voucher or something else. Cer-

tainly no other approval of the basis for settlement

is shown and this letter finally fixed the amount to

be paid.

In United States v. Pawling Co. 297 Fed. 65, cited,

quoted from and so strongly relied upon by plaintiff
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in error where there was, by letter from the proi)er

superior official, an approval of the basis of settlement

and a fixing of the amount due and later, by the same

superior official, an approval of a voucher for the same

amount, the court simply held as the amunt due had

already been determined and fixed by the Chief of the

Bureau in his letter, the later approval of the voucher

was not the determination, but only carried out the

former administrative determination which was the

final settlement. The decision fully supports the find-

ing- in the present case and is flatly against the conten-

tion of plaintiff in error, for it holds that there can he

no final settlement until the amount to be paid is fi-

nally fixed by the proper authority, and "no other pre-

vious act or determination can be considered the date

from which the six months within which the United

States may institute proceedings began to run, for the

reason that no other determination was the final de-

termination."

That the fixing of the amount due is by the approv-

al of the basis of payment, whether in the form of es-

timate, voucher or otherwise, is clearly shown in

United States vs. Title Guaranty & Surety Co.

254-Fed-958.

In that case the building was completed January 16,

1912. The public works officer of the Navy Depart-

ment who was in actual charge of the improvement

(as was E. S. Wheeler in the present case) prepared

a "final voucher" showing the amount earned, the de-
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ductions, the amount of previous payments and the

amount finally due (practically the same as our "final

estimate") and on March 29, 1912, forwarded it, com-
plete, to the contractor for certification as to correct-

ness. It was returned to the same officer under date
of April 1, 1912, so certified, and was transmitted to

the Department. This voucher reached the Depart-
ment and was approved on April 6, 1912, by the acting-

chief of the Bureau of Medicine and Surgery. In de-
ciding that final settlement occurred on April 6, 1912,
Circuit Judge Evans stated "made under these circum-
stances, when the building was fully completed—at a
tmie when the parties were concerned in the settle-

ment of the contract, it is difficult to avoid the con-
clusion that the date of the approval of this voucher
constituted the date from which the six months period
ran."

Under the contention of plaintiff in error the date
of final settlement would have been March 29, 1912.
the date of preparation of the voucher, but the court
did not so hold. Without question, the finding that
L. I. Hewes, Deputy Chief Engineer, approved the
basis of settlement under the Lashmet contract on No-
vember 14, 1924, is amply supported.

While the contractor, Mr. Lashmet, did not testify
that the final estimate was ever presented to him for
agreement as to correctness, or that he ever saw the
final estimate and only stated that he agreed with the
final quantities as noted by the "engineer", (Tran.
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46), even if he had aj^rccd to the correctness of tlic

final estimate, that would have no hearing on the date

of final settlement, for "As an administrative matter,

it does not depend upon the consent or agreement of

the other party to the contract or account."

Illinois Surety Company vs. United States,

supra. United States v. Title Guaranty & Surety

Co., supra, Arnold v. United States 280- Fed. -338.

The finding- that Deputy Chief Engineer, L. I.

II ewes, was the proper officer, to approve the hasis

for final settlement, that his approval was necessary

to render it effective and that this approval was the

fixing of the amount the government was finally

bound to pay, is likewise fully supported by the evi-

dence. The contract expressly so provides and Don

G. Evans, an Engineer of the Bureau, testified, with-

out contradiction, to those facts, further stating that

nothing can be done towards final payment prior to

that approval and that, in all cases, the final estimate

is transmitted to that official for approval, although

partial or monthly estimates are not. (Tran. ZZ & 42).

How plaintiff in error can contend that the final esti-

mate is a settlement before it can be considered as the

basis of final payment afterward to be made is un-

fathomable.

As stated in Alandell v. United States, supra,

"And this estimate of the nonfinality of the let-

ter (estimate in the present case) is proved by the

uncontradicted evidence of May, a government
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employee familiar with the workings of the de-

partment, who says that the final making of set-

tlement %sted with C. W. Sparks of the Civil

Engineer Corps of the Navy, and that he made
such final settlement by his letter of April 15,

1921, which states: "The findings and recom-

mendations of the board are approved: * * * ^

accordingly final payment * * * in the sum of

$1,465.75 is authorized, * =^ * ."

The letter written by E. S. Wheeler to L. C.

Lashmet on April 13, 1925, (Def's Exh. No. 1, Tran.

47) is wholly incompetent on the question as to the

date of settlement. It was properly objected to by in-

tervener and exception to its admission taken. While

Mr. Wheeler's attempt to make Lashmet pay his just

debts was laudable, his interpretation of the statute is

hardly binding upon this defendant in error. The let-

ter is a conclusion or opinion of law, and an erroneous

one at that, for he states that the periods allowed by

the act for suits by the Government and creditors begins

at the date of completion of the work as distinguished

from the date of settlement, while the Supreme Court

has held otherwise. Even the plaintiff in error admits

that Wheeler's time of expiration of the different per-

iods is wrong. It is not necessary to discuss counsels'

"presumption" that Wheeler gave notice to all cred-

itors of Lashmet of commencement and expiration of

the times allowed.

We respectfully submit that the conclusions of

plaintiff in error are unwarranted and do not support
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its contention that final settlement of the contract was

on Aug^ust 20, 1924; that the approval by L. I. Hevves,

Deputy Chief Engineer of the Bureau of Public

Roads, of the final amount to be paid, fixed it admin-

istratively under the rulings of the Supreme Court of

the United States; that the final estimate did not be-

come a final settlement until it received that approval;

that November 14, 1924, is the only date shown in the

record upon which could possible have occurred a final

determination and fixing of the amount to be finally

paid the contractor and hence was the only possible

date of final settlement within the meaning of the Act

of February 24, 1905 ; and that under both the find-

ings of fact and the evidence November 14, 1924, was

the date of final settlement of the contract in question,

the intervention of the Western Pipe & Steel Com-

pany was filed within the time allowed by statute, and

the judgment entered by the trial court is correct and

should be affirmed.

Respectfully submitted,

^^^r^MUi^AM

Attorneys for Defendant in error.
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NAMES AND ADDRESSES OF ATTORNEYS
OF RECORD.

R. E. ROBERTSON, Esq., Juneau, Alaska,

Attoi-ney for Plaintiff in Error.

WM. L. PAUL, Esq., Ketchikan, Alaska, and II. B.

LEFEVRE, Esq., Juneau, Alaska,

Attorneys for Defendant in Error.

In the District Court for the District of Alaska,

Division Number One, at Juneau.

No. 2418—A.

DAN KATZEEK,
Plaintiff,

vs.

ALASKA STEAMSHIP COMPANY, a Corpora-

tion,

Defendant.

AMENDED COMPLAINT.

Plaintiff complains and alleges:

I.

That at all times mentioned in this complaint and

for a long time prior thereto the defendant was and

at all times since the injury complained of herein

has been, and now is, a corporation organized and

existing under the laws of the State of Nevada and

was at all such times, and now is engaged in the

business as a common carrier of freight in the
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coastwise carrying trade in the waters of Alaska

and within the jurisdicton of this Court.

II.

That the said defendant is, and at aU times herein

mentioned was, the owner and operator of the

steamship named "Cordova."

III.

That on the 30th day of May, 1923, plaintiff was

an employee of the Haines Packing Company and

while performing the functions of his employment

with said Haines Packing 'Company was standing

on the wharf of said Haines Packing Company,

which said wharf is located at the mouth of the

Chilkat Eiver, near Haines, Alaska, and while plain-

tiff was so standing upon said wharf, as aforesaid,

the said steamship [1*] ''Cordova," then and

there being operated by defendant, tied up at the

wharf of said Haines Packing Company.

IV.

That, then and there, on said steamship "Cor-

dova," there was a large steam boiler consigned to

said Haines Packing Company; that the employees

of said defendant, then and there, fastened a cable

to said boiler for the purpose of unloading the

same ; that the said cable provided by the defendant

and so used, then and there, by the employees and

servants of the defendant, as aforesaid, was then

and there defective in that it was lacking in sub-

stance, quantity and quality and therefore had in-

sufficient strength to bear the load of said boiler,

*Page-number appearing at foot of page of original certified Tran-
script of Eecord.
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so that when the strain of the load of said boiler

was then and there npon the said lifting cable, the

said cable broke and in the recoil the said cable

strnck the plaintiff, wrapped around his body and

violent!}" threw him against the side of said steam-

ship "Cordova" and thence into the water, thereby

causing plaintiff great and peiinanent injuries by

bumping his head against the side of said steam-

ship, thereby cutting and bruising his head and

lacerating his brain, causing him frequent head-

aches and dizziness, inability for prolonged men-

tal concentration and impaiiment of hearing and

vision, and which, said injuries to his head, are per-

manent and make it probable that he become sub-

ject to insanity and epilepsy in the future; that

when said cable so wrapped about the trunk of

plaintiff* 's body, as aforesaid, and he was so violently

thrown against the side of said steamship, as afore-

said, and as a consequence thereof, all the major

articulations of plaintiff's body, including his

shoulders, back, hips and knees were badly sprained

and his spinal cord was sprained; and said injuries

[2] to plaintiff's back, hips and pehdc articulations

are particularly severe in that many of the liga-

ments of plaintiff's back, hips and pelvic articula-

tions are thereby severely ruptured and result of

which sprains and ruptures has caused plaintiff a

permanent loss of strength; and the said injury to

plaintiff's spinal cord has caused an anesthetic

area about his right hip extending to and including

the entire area of his body below his navel except-

ing a small area above his right ankle; and that
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all said injuries and the said results of the same

are permanent and must be endured by plaintiff

throughout his life.

V.

That plaintiff was without fault, and the said

damage to plaintiff was directly due to the negli-

gence and fault of defendant and its servants.

VI.

That at the time of the said injuries so inflicted

through defendant's negligence and fault, upon

plaintiff, as aforesaid, plaintiff was of the age of

thirty-six years, in perfect health and vigor and

capable of earning fifteen hundred dollars per an-

num.

VII.

That due to defendant's negligence and fault here

complained of, in using said defective cable, as

herein aforesaid, plaintiff has endured great pain

and agony, his health is wrecked, his senses are im-

paired, he is unable to perform manual labor or

conduct his business, his earning capacity is de-

stroyed, and he must endure all said pain and agony,

impairment of his senses, inability to work or con-

duct his business, [3] and the total depravation

of his earning capacity throughout the remainder

of his life and he is thereby damaged in the sum of

Thirty Thousand Dollars ($30,000.00)?

WHEREFORE plaintiff demands judgment

against defendant in the sum of Thirty Thousand
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Dollars ($30,000.00) and his costs and disburse-

ments in this action.

WM. L. PAUL,
iAttomey for Plaintiff.

By H. B. LEPEVRE,
Associate Counsel. [4]

United States of America,

Territory of Alaska,

Division Number One,—ss.

Dan Katzeek, being first duly sworn, deposes and

says that he is the plaintiff in the foregoing com-

plaint named ; that the same has been read to him,

he knows the contents thereof, and that the same

are true as he verily believes.

DAN KATZEEK.

Subscribed and sworn to before me this 18th day

of February, 1925.

[Notary Seal] H. B. LEFEVRE,
Notary Public for Alaska.

My commission expires January 11, 1926.

Service of a copy of the foregoing complaint is

hereby acknowledged this 19th day of February,

1925.

R. E. ROBERTSON,
By EDITH F. SHEELOR,

Attorney for Defendant.

Filed Feb. 19, 1925. [5]
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'

[Title of Court and Cause.]

DEMUREER.

Comes now the defendant and demurs to the

amended complaint herein on the ground that the

same does not state facts sufficient to constitute a

cause of action.

R. E. ROBERTSON,
Attorney for defendant.

Copy received March 27, 1925.

H. B. LEFEVRE,
Of Attorneys for Plaintiff.

Filed Mar. 28, 1925. [6]

Minute Order entered on Page 430, of Court Journal

No. 1, of the U. S. District Court, for the

Territory of Alaska, Division No. One, at

Juneau, under date of Saturday, April 4, 1925

:

[Title of Court and Cause.]

ORDER OVERRULING DEMURRER.

Court convened pursuant to adjournment at 10

o'clock A. M. Present, the Hon. THOS. M. REED,
Judge, and other court officials as of Thursday,

April 2, 1925. Whereupon the following proceed-

ings are had:****^f * * * *

Now at this time counsel for defendant submits

his demurrer to the complaint to the Court with-

out argument, and the same is overruled.
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Whereupon court adjourned to Monday, April

6, 1925.

THOS. M. REED,
District Judge. [7]

[Title of Coui-t and Cause.]

DEMURRER.

Comes now the defendant and demurs to the

fourth amended complaint herein on the ground

that the same does not state facts sufficient to con-

stitute a cause of action.

R. E. ROBERTSON,
Attorney for Defendant.

Copy received Dec. 18, 1925.

H. B. LEFEVRE,
Attorneys for Plaintiff.

Filed Dec. 18, 1925. [8]

[Title of Court and Cause.]

FOURTH AMENDED COMPLAINT.

Plaintiff complains and alleges:

I.

That at all times mentioned in this complaint and

for a long time prior thereto the defendant was, and

at all times since the injury complained of herein

has been, and now is, a corporation organized and

existing under the laws of the State of Nevada, and
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was at all such times and now is engaged in the

business as a common carrier of freight in the

coastwise carrying trade in the waters of Alaska

and within the jurisdiction of this court.

II.

That the said defendant is and at all times herein

mentioned was, the owner and operator of the

steamship named *' Cordova."

III. [9]

That on the 30th day of May, 1923, plaintiff was

an employee of the Haines Packing Company, and

while performing the functions of his employment

with said Haines Packing Company, was standing

on the wharf of said Haines Packing Company,

which said wharf is located at the mouth of the

Chilkat River, near Haines, Alaska, and while

plaintiff was so standing upon said wharf, as afore-

said, the said steamship ''Cordova," then and there

being operated by defendant, tied up at the wharf

of said Haines Packing Company.

IV.

That then and there on said steamship "Cor-

dova" there was a large steamer boiler consigned

to the Haines Packing Company; that the em-

ployees of said defendant, then and there, fastened

a lifting cable to said boiler for the purpose of un-

loading the same; that the said lifting cable ran

through a block or pulley attached to the free end

of the starboard boom; that when the load con-

sisting of said boiler was being lifted from its posi-

tion at the port side of the forward hatch of said
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steamship due to the defect of the pin which fas-

tened the shackle which held the pulley through

which ran the guy-line of said starboard boom, the

said shackle-pin, due to its lack of strength to

bear the strain of the said lifting load, broke, and

thereupon the said starboard boom-guy flew over

the starboard side of the said steamship, wrapped

around plaintiff's body and violently threw him

against the side of said steamship "Cordova" and

thence into the water, thereby causing plaintiff

great and permanent injuries by bumping his head

against the side of said steamship, thereby [10]

cutting and bruising his head and lacerating his

brain, causing him frequent headaches and dizzi-

ness, inability for prolonged mental concentration

and impairment of hearing and vision, and which

said injuries to his head are permanent and make

it probable that he become subject to insanity and

epilepsy in the future; that when said cable so

rapt about the trunk of plaintiff's body, as afore-

said, and he was so violently thrown against the

side of said steamship as aforesaid, and as a conse-

quence thereof, all the major articulations of plain-

tiff's body, including his shoulders, back, hips and

knees were badly sprained and his spinal cord was

sprained; and said injuries to plaintiff's back, hips

and pelvic articulation are particularly severe in

that many of the ligaments of plaintiff* 's back,

hips, and pelvic articulations are hereby severely

ruptured and the result of which sprains and rup-

ture has caused plaintiff a permanent loss of

strength; and the said injuries to plaintiff's spinal
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cord has caused an anaesthetic area about his right

hip extending to and including the entire area of

his body below his navel, excepting a small area

above his right ankle; and that all said injuries

and the said result of the same are permanent and

must be endured by plaintiff throughout his life

and are directly due to the negligence of the de-

fendant in this that defendant neglected to provide

lifting equipment on said vessel "Cordova" of suffi-

cient strength to handle the boiler being conveyed

by said ''Cordova" to the Haines Packing Com-

pany, and further that the said defendant failed to

furnish experienced operators for moving the said

boiler. [11]

y.

That plaintiff was without fault and the said

damage to plaintiff was directly due to the negli-

gence and fault of defendant and its servants as

above stated.

VI.

That at the time of the said injuries so inflicted

through defendant's negligence and fault upon

plaintiff, as aforesaid, plaintiff was of the age of

thirty-six years, in perfect health and vigor and

capable of earning fifteen hundred dollars per an-

num.

VII.

That due to defendant's negligence and fault

here complained of, in using said defective equip-

ment, as herein aforesaid, plaintiff has endured

great pain and agony, his health is wrecked, his

senses are impaired, he is unable to perform manual
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labor or conduct his business, his earning capacity

is destroyed, and he must endure all said pain and

agony, impairment of his senses, inability to work

or conduct his business, and the total deprivation

of his earning capacity throughout the remainder

of his life and he is thereby damaged in the sum of

Thirty Thousand Dollars ($30,000).

WHEREFORE plaintiff demands judgment

against defendant in the sum of Thirty Thousand

Dollars ($30,000) and his costs and disbursements

in this action.

H. B. LEFEVRE,
WM. L. PAUL,

Attorneys for Plaintiff.

By WM. L. PAUL,
Associate Counsel. [12]

United States of America,

Territory of Alaska,

Division Number One,—ss.

Dan Katzeek, being first duly sw^orn, deposes and

says that he is the plaintiff in the foregoing com-

plaint named; that the same has been read to him,

he knows the contents thereof, and that the same

are true as he verily believes.

DAN KATZEEK.

Subscribed and sworn to before me this 18th day

of December, 1925.

[Seal] WILLIAM L. PAUL.
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Service of a copy of the foregoing complaint is

hereby acknowledged this 18th day of December,

1925.

R. E. ROBERTSON,
Attorney for Defendant.

Filed Dec. 18, 1925.

[Title of Court and Cause.]

FIFTH AMENDED COMPLAINT.

Plaintiff complains and alleges:

I.

That at all times mentioned in this complaint

and for [13] a long time prior thereto the de-

fendant was, and at all times since the injury com-

plained of herein, has been and now is a corpora-

tion organized and existing under the laws of the

State of Nevada, and was at all such times and

now is engaged in the business of a common carrier

of freight in the coastwise carr3rLng trade in the

waters of Alaska and within the jurisdiction of

this court.

II.

That the said defendant is, and at all times herein

mentioned was, the owner and operator of the

steamship named ''Cordova."

III.

That on the 30th day of May, 1923, plaintiff was

an employee of the Haines Packing Company, and

while performing the functions of his employment

with said Haines Packing Company was standing
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on the wharf of said Haines Packing Company,

which said w^harf is located at the mouth of the

Chilkat River, near Haines, Alaska, and within the

jurisdiction of this court, and while x>lftintiff was

so standing upon said wharf, as aforesaid, the said

steamship ''Cordova," then and there being oper-

ated by defendant, tied up at the wharf of said

Haines Packing Company.

IV.

That then and there on said steamship "Cor-

dova," there was a large steam boiler consigned to

the Haines Packing Company; that the employees

of said defendant, then and there, fastened a lifting

cable to said boiler for the purpose of unloading

the same; that the said lifting cable ran through a

block or pulley attached to the free end of the star-

board boom; that when the load consisting of said

[14] boiler was being lifted from its position at

the port side of the forward hatch of said steam-

ship, the pin of the shackle which fastened the

cable or guy-cable which was used to hold the for-

ward starboard boom in position, to which boom
the pulley was suspended through which pulley ran

the lifting cable, which in turn was fastened to the

said boiler, broke; that the said shackle-pin broke

due to its deficiency and insufficiency and to its

lack of strength to bear the strain of the said

boiler which the servants of the defendant were

lifting, together with the inexperience, incompetence

and negligence of the servants of the defendant

operating the wanches used to hoist the said boiler;
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and, thereupon, the said starboard boom guy flew

over the starboard side of the steamship, violently

struck plaintiff's body and with great force threw

him against the side of the said steamship "Cor-

dova" and thence into the water, thereby causing

the plaintiff great and permanent injuries by bump-

ing his head against the side of said steamship,

thereby cutting and bruising his head and lacer-

ating his brain, causing him frequent headaches

and dizziness, inability for prolonged mental con-

centration and impairment of hearing and vision,

and which said injuries to his head are permanent

and make it probable that he become subject to

insanity and epilepsy in the future; that when said

cable violently struck the trunk of plaintiff's body,

as aforesaid, and he was so thrown with great force

against the side of the said steamship as aforesaid,

and as a consequence thereof, all the major articu-

lations of plaintiff's body, including his shoulders,

back, hips and knees were badly sprained and his

spinal [15] cord was sprained, and said injuries

to plaintiff's back, hips and pelvic articulation are

particularly severe in that many of the ligaments

of plaintiff's back, hips and pelvic articulations are

hereby severely ruptured and the result of which

sprains and rupture has caused plaintiff a perma-

nent loss of strength ; and the said injuries to plain-

tiff's spinal cord has caused an anaesthetic area

about his right hip extending to and including the

entire area of his body below his navel, and that all

said injuries and the said results of the same are

permanent and must be endured by plaintiff
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throusliout his life and are directly due to the

negligence of the defendant in this, that defendant

neglected to provide lifting equipment on said ves-

sel "Cordova" of sufficient strength to handle the

boiler being conveyed by said steamship "Cordova"

to the Haines Packing Company, and further that

the said defendant failed to fumish experienced

operators for moving the said boiler.

V.

That plaintiff was without fault and the said

damege to plaintiff was directly due to the negli-

gence and fault of defendant and its servants as

above stated.

VI.

That at the time of the said injuries so inflicted

through defendant's negligence and fault, upon

plaintiff as aforesaid, plaintiff was of the age of

thirty-six years, in perfect health and vigor and

capable of earning fifteen hundred dollars per an-

num.

VII.

That due to defendant's negligence and fault here

complained of, in using said defective equipment

operated by [16] incompetent and negligent ser-

vants, as herein aforesaid, plaintiff has endured

great pain and agony, his health is wrecked, his

senses are impaired, he is unable to perform manual

labor or conduct his business, his earning capacity

is destroyed, and he must endure all said pain and

agony, impairment of his senses, inability to work

or conduct his business, and the total deprivation
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of his earning capacity throughout the remainder

of his life, and he is thereby damaged in the sum
of Thirty Thousand Dollars ($30,000).

WHEREFORE plaintiff demands judgment

against defendant in the sum of Thirty Thousand

Dollars ($30,000) and his costs and disbursements

in this action.

WILLIAM L. PAUL and

H. B. LEFEVRE,
Attorneys for Plaintiff,

By H. B. LEFEVRE,
Associate Counsel.

United States of America,

Territory of Alaska,—ss.

Dan Katzeek, being first duly sworn, deposes and

says that he is the plaintiff in the foregoing com-

plaint named; that the same has been read to him,

he knows the contents thereof and that the same

are true as he verily believes.

DAN KATZEEK.

Subscribed and sworn to before me this 21st day

of December, 1925.

[Seal] WILLIAM L. PAUL,
Notary Public for Alaska.

My commission expires Oct. 6, 1926.

Service of a copy of the foregoing complaint is

hereby acknowledged this 21st day of December,

1925.

Attorney for Defendant.

Filed Dec. 21, 1925. [17]
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[Title of Court and Cause.]

ANSWER.

'Comes now the defendant and for answer to the

amended complaint herein, admits, denies and al-

leges as follows, to wit:

I.

Defendant admits that at all the times mentioned

in said amended complaint, it was and is now a

corporation organized and existing under the laws

of the State of Nevada, and that it is now and was

at all of such times engaged in the business as a

common carrier of freight in the coastmse carry-

ing trade in the waters of Alaska, and defendant

denies each and every other allegation in said para-

graph contained.

II.

Defendant admits paragraph II of said amended

complaint.

III.

Defendant denies paragraph III of said amended

complaint.

IV.

Defendant denies paragraph IV of said amended

complaint.

V. [18]

Defendant denies paragraph V of said amended

complaint.

VI.

Defendant denies paragraph VI of said amended

complaint.
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VII.

Defendant denies paragraph VII of said amended
complaint.

As a further, separate and affirmative defense,

the defendant alleges that it is now and at all the

times hereinafter mentioned was a corporation or-

ganized under the laws of the State of Nevada,
and that it has paid its license tax last due to the

territory of Alaska, and that on or about May 30,

1923, while defendant's steamship "Cordova" was
unloading freight at the wharf of the Haines Pack-
ing Company, which said wharf is located at the

mouth of the Chilkat River, near Haines, Alaska, the

plaintiff, without defendant's knowledge and/or

consent and without having any lawful purpose to

accomplish and although having full knowledge of

the danger of so doing and of the risks incurred to

himself thereby, vounltarily went upon said wharf

and, without looking out for or taking any pre-

caution against being struck or hit by the tackle,

gear, or other apparatus with which said steam-

ship was unloading said freight, or by said freight

itself, went towards or near the face or front of

said wharf and took such position thereon as to sub-

ject himself to the danger and risk of being struck

by the said freight as it was so being discharged

and by the said tackle, gear and equipment as it

was so being used in the discharge of said freight,

and, unnecessarily and without exercising reason-

able, or any, [19] care to protect himself from

being injured and without defendant's knowledge or

consent, remained in and occupied said position at
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or near the face of said wharf, and that, while in

said position, plaintiff was stnick by said tackle,

gear, or eqnipment, without defendant's fault and

tliat the injuries, if any, sustained <by him therefrom

were entirely due to his own fault and negligence

ill so having gone upon and taken and occupied

said position upon said w^harf.

WHEREFORE defendant prays that it may go

hence without day and that it may recover from

the plaintiff its costs and disbui-sements herem.

R. E. ROBERTSON,
Attorney for Defendant.

United States of America,

Territory of Alaska,—ss.

Willis E. Nowell, being first duly sworn, on oath

deposes and says that he is the agent of the Alaska

Steamship Company, the within named corporate

defendant, and that he makes this verification on its

behalf for the reason that there is no President,

Vice President, Secretary or managing agent now

in or a resident of the Territory of Alaska; that

he has read the foregoing answer and knows the

contents thereof and that the same is true as he

verily believes. ^ . ^^
WILLIS E. NOWEt^L,

Subscribed and sworn to before me this 15th day

of April, 1925.

[Notarial Seal] E- E. ROBERTSON
Notary Public for Alaska.
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My commission expires June 20, 1925.

Copy received April 15, 1925.

H. B. LEFEVRE,
Of Counsel for Plaintiff.

Eiled Apr. 18, 1925. [20]

[Title of Court and 'Cause.]

REPLY.
As reply to the sole affirmative defense set up

in defendant's answer, plaintiff denies that the
plaintiff voluntarily went upon the wharf of the
Haines Packing Company without defendant's
knowledge and/or consent and without having any
lawful purpose while the steamship '' Cordova" was
unloading freight at said wharf, as alleged in said
affirmative defense, and avers that plaintiff went
upon said wharf in pursuance of his legitimate
functions for the purpose of lawfuUy performing
the same and with the full knowledge and consent
of defendant.

Plaintiff denies that he had aught knowledge
whatsoever of the danger and risks he incur-
red to himself by performing his said legiti-

mate functions, as alleged in his complaint, and
defendant avers that he was without fault and that
the injuries he sustained, as alleged in his com-
plaint, were due solely to the negligence of defend-
ant; and plaintiff further denies each and every
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material allegation in said affiimative defense set

out.

WM. L. PAUL and

H. B. LEFEVRE,
By H. B. LEFEVRE,

Attorneys for Plaintiff. [21]

United States of America,

Territoiy of Alaska,

Division Number One,—ss.

Dan Katzeek, being first duly sworn, deposes and

says that he is the plaintiff in the foregoing reply

named; that the same has been read to him, he

knows the contents thereof and that the same are

true as he verily believes.

DAN KATZEEK,

Subscribed and sworn to before me this 12th day

of May, 1925.

[Seal] H. B. LEFEVRE,
Notary Public for Alaska.

My commission expires January 11, 1926.

Receipt of a copy of the foregoing reply is hereby

acknowledged this 12th day of May, 1925.

R. E. ROBERTSON,
Attorney for Defendant.

Filed May 12, 1925. [22]
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Minute Order entered on Page 231, of Court Jour-

nal No. 2 of the U. S. District Court, for the

Territory of Alaska, Division No. One, at Ju-

neau, under date of Friday, December 18, 1925

:

Court convened pursuant to adjournment at 10

o'clock A. M. Present the Hon. THOS. M. REED,
Judge, and other court officials as of yesterday.

Whereupon the following proceedings are had:

[Title of Cause.]

MINUTES OP COURT—DECEMBER 18, 1925—

TRIAL.

Now at this time, counsel for plaintiff files his

fourth amended complaint. A demurrer to said

fourth amended complaint is overruled. It is con-

sidered that the motions heretofore made to the

previous complaints are to go to the fourth amended

complaint, and the same are overruled. The answer

filed heretofore is considered as the answer to the

fourth amended complaint and the reply hereto-

fore filed to he considered as the reply to said an-

swer. Whereupon the case is stated to the jury

by the respective counsel.

Whereupon court takes a recess to 1:30 P. M.**********
THOS. A. REED,
District Judge. [23]
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[Title of Court and Cause.]

VERDICT.

We, the jury, find for the plaintiff and award him

damages in the sum of $5,000.00.

W;ALLIS S. GEORGE,
Foreman.

Filed Dec. 24, 1925.

Entered Court Journal No. 2, page 245. [24]

In the District Court for the District of Alaska,

Division Number One, at Juneau.

No. 2418-A. . ,

DAN KATZEEK,
Plaintiff,

vs.

ALASKA STEAMSHIP COMPANY, a Corpora-

tion,

Defendant.

JUDGMENT.

This action came on regularly for trial. The

said parties appeared by their attorneys, William

L. Paul, Esq., and H. Bi. LeFevre, Esq., counsel for

plaintiff, and R. E. Robertson, Esq., for defendant.

A jury of twelve qualified persons was regularly

impaneled and sworn to try said action. Witnesses

on the part of the plaintiff and defendant were

sworn and examined. After hearing the evidence,

the arguments of counsel and instructions of the
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Court, the jury returned to consider their verdict

and subsequently returned into court on December
24th, 1925, with the verdict signed by the foreman,

and, being called, answered to their names and say

:

"We the jury, find for the plaintiff and award him
damages in the sum of $5,000."

And the defendant having thereafter made and
filed its motion for a new trial herein, and the

said motion having heretofore been denied

;

WHEREFORE, by virtue of the law and by
reason of the premises aforesaid, it is ORDERED,
ADJUDOED and DECREED that said plaintiff

have and recover from said defendant the sum of

five thousand and no/100 dollars ($5,000), with in-

terest thereon at eight per cent per annum from the

date hereof until paid, together with said plaintiff's

costs and disbursements incurred in this action, to

be hereafter [25] taxed.

Execution hereby stayed for sixty days.

Judgment rendered and filed this 21st day of

January, 1926.

THOS. M. REED,
District Judge.

Filed Jan. 21, 1926.

Entered Court Journal No. 2, page 286. [26]
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[Title of Court and Cause.]

OHDER FIXING TIME WITHIN WHICH TO
PRESENT AND FILE BILL OF EXCEP-
TIONS.

Now, on this da}^ on application of the defend-

ant, and the plaintiff consenting thereto, IT IS

HEREBY ORDERED that the defendant be and

it is hereb)- granted sixty days from January 21,

1926, within which to present and file its bill of

exceptions herein.

AND IT IS FURTHER ORDERED that this

order be entered nunc pro tunc as of January 21,

1926.

Done in open court this 26th day of January,

1926.

THOS. M. REED,
Judge.

O. K.—H. B. LEFEVRE,
Of Attorneys for Plaintiff.

R. E. ROBERTSON,
Attorney for Defendant.

Filed Jan. 26, 1926. [27]

[Title of Court and Cause.]

BILL OF EXCEPTIONS.

BE IT REMEMBERED that on December 11,

1924, defendant duly filed herein its demand for a
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bill of particulars in writing, in words and figures

as follows, to wit:

(Title and Venue of Cause.)

''Comes now the defendant and respectfully

makes demand upon the plaintiff to furnish it with

a bill of particulars herein, specifically itemizing

and particularizing the following facts, viz.:

"(a) To what 'other parts' of his body, other

than plaintiff's spine, kidneys and head,

injuries were caused.

"(b) The time and place of the receipt of the al-

leged injuries by plaintiff.

"(c) Where said plaintiff was at the time of the

receipt of the alleged injuries by him.

"(d) Where said vessel was at the time of the

receipt of said alleged injuries by plaintiff.

"(e) Wherein and how 'said cable' was defective

and to what cable plaintiff refers.

"(f) Wherein and how this defendant and its

servants were negligent.

"(g) Of what plaintiff's alleged damages of $30,-

000 consist. [28]

"And of this demand, plaintiff will take due

notice."

And that thereafter a hearing was had upon said

demand and that thereafter and on December 20,

;1924, the Court denied said demand and on page

285 of its Court Journal No. One, entered its

order, to wit:

"It is further ordered that defendant's demand

for a bill of particulars, the same having been sub-
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mitted at the same time as the said motion be and

the same is hereby denied, and the defendant is

allowed an exception."

And that thereafter and on March 7, 1925, de-

fendant duly filed herein its motion, in writing,

which is in words and figures as follows, to wit

:

(Title and Venue of Cause.)

"Comes now the defendant and respectfully

makes this its motion:

"I.

"That the plaintiff be required to make his

amended complaint more definite and certain, and

particularly that allegation thereof, i. e.: 'While

performing the functions of his employment, '
found

in lines 2 and 3 of paragraph III of said amended

complaint, by stating the nature of his said em-

ployment and in what he was actually engaged at

the time and place referred to in said allegation.

"II.

"That there be stricken from paragraph IV of

said amended complaint, the allegation: 'And make

it probable that he become subject to insanity and

epilepsy in the future,' found in lines 17, 18 and

19 of paragraph IV, of said amended complaint,

on the ground that the same is uncertain, specula-

tive and contingent. [29]

"III.

"That the plaintiff be required to make his said

amended complaint more definite and certain by

stating specifically wherein and in what manner the

defendant and its servants were negligent."
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And that thereafter a hearing was duly had on

said motion.

And that thereafter and on March 21, 1925, the

Court entered its order denying said motion, which

in words and figures is as follows, to wit:

(Title and Venue of Cause.)

"Now on this day this matter coming regularly

on for hearing on defendant's motion to make the

amended complaint more definite and certain and

to strike a part of paragraph IV of said amended

complaint

:

"After argument of counsel for the respective

parties, the Court being fully advised in the prem-

ises,

"IT IS ORDERED that said motion and each

paragraph thereof be and the same are hereby

denied, to which defendant excepts and an excep-

tion is allowed defendant.

"Done in open court this 21st day of March,

1925."

And that thereafter and on the 17th day of

December, 1925, this cause came on for trial be-

fore the above-entitled court and a jury duly im-

paneled and sworn.

The plaintiff, defendant in error, being repre-

sented by his attorneys and counsel, Messrs. H. B.

LeFevre and Wm. L. Paul.

The defendant, plaintiff in error, being repre-

sented by its counsel, Mr. R. E. Robertson.

Whereupon, before the impaneling of the jury,

the following [30] proceedings were had and

done, to wit:
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The COURT.—Mr. LcFevre, have you submitted

a copy of your amended complaint to the otlier

side?

Mr. LEFEVRE.—I have submitted a copy of the

motion that has been made.

Mr. ROBERTSON.—The Judge hasn't sul)-

mitted a copy of the motion to me. He submitted

a copy of paragraph IV, which I understand is

the paragraph which they wish to amend, but so

far as the motion is concerned, I don't know any-

thing about it.

Mr. LEFEVRE.—There is the full motion

(handing document). [31]

Mr. ROBERTSON.—Now, I desire, if the Court

please, to object to this amendment, on the ground

that it doesn't state facts sufficient to constitute an

action against the defendant, and if it is allowed,

then I would like to have the record show that the

motion and also the demurrer which I have made

heretofore to the amended complaint, go to the

complaint as again amended, as otherwise my rec-

ord would not be protected.

The COURT.—Of course, you can't demur to

any paragraph of the complaint. You understand

that. The complaint must be taken as a whole.

Mr. ROBERTSON.—I appreciate that.

The COURT.—Now, as I understand it, you want

to interpose a demurrer to this paragraph of the

proposed amended complaint for the reason that it

doesn't state a cause of action?

Mr. ROBERTSON.—Yes.
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Mr. LEFEVRE.—May it please the Court, I

will read the motion: "Conies now the plaintiff and

moves that he be allowed to amend his complaint,

to the end that it may conform to the facts, by

changing paragraph IV hereof to read as follows,

to wit."

Mr. ROBERTSON.—That was my mistake. I

thought the Judge was going to rewrite the whole

complaint.

Mr. LEFEVRE.—It reads, paragraph IV, "That

then and there on said steamship 'Cordova,' there

was a large steam boiler consigned to said Haines

Packing Company; that the employees of said de-

fendant, then and there fastened a cable to said

boiler for the purpose of miloading the same."

Now, this is the change in that paragraph: [32]

The COURT.—What was the original para-

graph ?

Mr. LEFEVRE.—I'll read the original para-

graph.

The COURT.—There is no change to the point

that you read in the proposed amendment.

Mr. LEFEVRE.—Very much of a change; yes,

your Honor. I will read the original paragraph:

"That then and there on said steamship 'Cordova,'

there was a large steamer boiler consigned to said

Haines Packing Company; that the employees of

said defendant then and there fastened a cable

to said boiler for the purpose of unloading the

same; that the said cable provided by the defend-

ant and so used, then and there by the employees

and servants of the defendant, as aforesaid, was
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then and there defective, in that it was lacking in

substance, quantity and quality and therefore had

insufficient strength to bear the load of the said

boiler, so that when the strain of the load of said

boiler was then and there upon the said lifting cable,

the said cable broke and in the recoil the said cable

struck the plaintiff, wrapped around his body and

violently threw him against the side of said steam-

ship 'Cordova' and thence into the water, thereby

causing plaintiff great and permanent injuries by

bumping his head against the side of said steam-

ship, thereby cutting and bruising his head and

lacerating his brain, causing him frequent head-

aches and dizziness, inability for prolonged mental

concentration and impairment of hearing and

vision, and which said injuries to his head are

permanent and make it probable that he become

subject to insanity and epilepsy in the future; that

when said cable so wrapped about the trunk of

plaintiff's body, as aforesaid, and he was so vio-

lently [33] thrown against the side of said

steamship, as aforesaid, and as a consequence

thereof, all the major articulations of plaintiff's

body, including his shoulders, back, hips and knees

were badly sprained and his spinal cord was

sprained; and said injuries to plaintiff's back, hips

and pelvic articulations are particularly severe in

that many of the ligaments of plaintiff's back, hips

and pelvic articulations are thereby severely rup-

tured and the result of which sprains and ruptures

has caused plaintiff a permanent loss of strength;

and the said injury to plaintiff's spinal cord has
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caused an anaesthetic area about Ms right hip, ex-

tending to and inckiding the entire area of his body

below his navel, excepting a small area above his

right ankle; and that all said injuries and the said

results of the same are permanent and must be en-

dured by plaintiff throughout his life."

After all the controversy, that paragraph stood

in the original complaint. My motion now is,

"Comes now the plaintiff and moves that he be al-

lowed to amend his complaint, to the end that it may
conform to the facts, by changing paragraph IV
hereof to read as follows, to wit: IV. That then

and there on said steamship 'Cordova,' there was a

large steam boiler consigned to the Haines Packing

Company; that the employees of said defendant

then and there fastened a lifting cable to said

boiler for the purpose of unloading the same; that

the said lifting cable ran through a block or pulley

attached to the free end of the starboard boom;

that when the load, consisting of said boiler, was

being lifted from its position at the port side of

the forward hatch of said steamship, due to the

[34] defectiveness of the pin w^hich fastened the

shackle, which held the pulley through which ran

the guy-line of said starboard boom, the said

shackle-pin, due to its lack of strength to bear the

strain of the said lifting load, broke, and thereupon

the said starboard boom guy flew over the starboard

side of the said steamship, wrapped aroimd plain-

tiff's body and violently threw him against the side

of said steamship 'Cordova' and thence into the
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water, thereby causing plaintiff great and i)er-

manent injuries by bumping his head."

The COURT.—The other portions are just the

same ?

Mr. LEFEVRE.—Every bit of it.

Mr. ROBERTSON.—I object to it as incompe-

tent, irrelevant and immaterial, and that when the

complaint is so amended it will not state facts

sufficient to constitute a cause of action.

The COURT.—Does it affect the answer in any

way?

Mr. ROBERTSON.—No.

The COURT.—The amendment will be allowed.

Mr. ROBERTSON.—Now, then, if the Court

please, I desire to submit to the complaint as so

amended, the motion which I made last March

and which your Honor ruled on on March 21st last.

I desire now to resubmit that same motion to the

amended complaint as it now stands.

The COURT.—Do you move to strike this para-

graph ?

Mr. ROBERTSON.—I move to strike out of

that particular paragraph, the following: "And
make it probable that he become subject to insanity

and epilepsy in the future. '

'

Mr. LEFEVRE.—If the Court please, your

Honor ruled upon that. [35]

The COURT.—Certainly I ruled on it. The

Court will not consider any motions which have al-

ready been ruled upon by the Court.

Mr. ROBERTSON.—But I understand that the

complaint now is not like it was when I filed the
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motion. I want my record to show that the motion

goes to this also.

The COURT.—When the Court rules upon the

same question in the original complaint, you can

file a demurrer to the amended complaint, but you

can't file a motion of this kind. The Court will

not recognize it.

Mr. ROBERTSON.—Well, I am obliged to take

an exception to your Honor's ruling on that. Now,

then, if the Court please, I desire to submit a de-

murrer to the amended complaint as amended.

The COURT.—The demurrer will be overruled.

Mr. ROBERTSON.—Exception, if the Court

please. And I think on that I will file, if I may, a

written demurrer, so that there will be no question.

The COURT.—Yes, and the ruling and exception

allowed.

Mr. ROBERTSON.—Now, then, I ask that an

order be entered, to the effect that my reply, here-

tofore filed, be considered as going to the amended

complaint as just amended here.

The COURT.—You may take such an order;

that it goes to the amended complaint as amended.

Mr. ROBERTSON.—Yes, sir.

The COURT.—That cures the situation.

Mr. LEFEVRE.—For convenience during the

trial I will serve Mr. Robertson with an amended

complaint.

The COURT.—I think it would be better, as a

matter of [36] convenience, to so file an amended

complaint, because in running over so many papers,
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it is difficult to grasp the issues in the case if a

fully amended complaint is not on file.

Mr. LEFEVKE.—I'll do that.

The COURT.—You better do that and have it

prepared by to-morrow morning before we enter

on the trial of the case. Now, Gentlemen, there

are only twenty jurors left on this panel. Do you

agree that the jury may be drawn from the panel

of twenty?

Mr. ROBERTSON.—Yes, sir. I wouldn't want

to agree that a special venire be issued at this time,

imtil after these twenty are exhausted.

The COURT.—Yes.
Mr. ROBERTSON.—But I'll agree to go ahead

and call a venire.

Mr. PAUL.—We agree to that, your Honor.

Whereupon the jury, having been impaneled, ac-

cepted and sworn, was excused and an adjourn-

ment taken to December 18, 1925, at ten o'clock

A. M.

Friday, December 18, 1925.

Court met pursuant to adjournment at 10 A. M.

Whereupon the following proceedings were had,

to wit:

Mr. ROBERTSON.—If the Court please, Mr.

LeFevre has filed the amended complaint he spoke

of yesterday and I have filed a demurrer to it.

Now, I assume that the Court is going to overrule

the demurrer.

The COURT.—Yes. I want to see the papers.

I am inclined to think that your comj^laint is de-

fective. You must show some negligence on the
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part of the defendant. [37] I'll allow you a

short time to amend.

Whereupon a recess was taken, for the purpose

of allowing plaintiff to amend his complaint.

Court convened pursuant to recess at 11 o'clock

A. M.

Mr. ROBERTSON.—It seems to me that the

plaintiff should designate this complaint by number

so that we will have something definite in the rec-

ord to show what it is. This is the sixth one, as

near as I have been able to keep track of it, be-

cause he has amended once or twice hy interlinea-

tion.

The COURT.—I think this is the fourth

amended complaint. We will call it the fourth

amended complaint. Now, Mr. Robertson, are you

ready to go ahead?

Mr. ROBERTSON.—Well, in order to have the

record complete, I would like to submit my motion

against this particular one also and demur to it

as well. I don't object to it on the ground of sur-

prise, your Honor, but I would like to make the

formal objection to it that it does not state facts

sufficient to constitute an action.

The COURT.—Yes.
Mr. ROBERTSON.—Then, if the Court please,

in all deference to your ruling heretofore made, I

would like to have the motion which I made to

the previous complaint, and which I filed in

March, 1925, considered as going to this fourth

amended complaint.

The COURT.—You may. Let the record show
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that the motion filed by the defendant heretofore,

to the previous amended complaint, goes to this

also.

Mr. ROBERTSON.—That it goes to the fourth

amended complaint. [38]

The COURT.—Yes.
Which said motion was filed herein on March 7,

1925, and is, in words and figures, as follows, to

wit:

(Title and Venue.)

"Comes now the defendant and respectfully

makes this its motion

:

"I.

"That the plaintiff be required to make his

amended complaint more definite and certain, and

particularly that allegation thereof, i. e. : 'While

performing the functions of his employment,' found

in lines 2 and 3 of paragraph III of said amended

complaint, by stating the nature of his said em-

ployment and in what he was actually engaged at

the time and place referred to in said allegation.

"II.

"That there be stricken from paragraph IV of

said amended complaint, the allegation: 'And make

it probable that he become subject to insanity and

epilepsy in the future,' found in lines 17, 18 and

19 of paragraph IV, of said amended complaint,

on the ground that the same is uncertain, specula-

tive and contingent.

"III.

"That the plaintiff be required to make his said
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amended complaint more definite and certain by

stating specifically wherein and in what manner the

defendant and its servants were negligent."

Mr. ROBERTSON.—I assume that the Court

will overrule or deny that motion.

The COURT.—Yes. [39]

Mr. ROBERTSON.—Then, if the Court please,

I then ask that the demurrer, which demurrer is in

words and figures as follows:

(Title and Venue of Cause.)

"Comes now the defendant and demurs to the

amended complaint herein on the ground that

the same does not state facts sufficient to constitute

a cause of action."

—which I filed to this previous amended complaint

be considered as filed to the fourth amended com-

plaint, and I ask permission to insert in the de-

murrer the words "to the fourth amended com-

plaint," so that there will not be any question but

that the record will be plain on that. Now, I as-

sume that the Court will overrule the demurrer.

The COURT.—Yes.
Mr. ROBERTSON.—Now, if the Court please, I

now ask that the record show that the answer which

I heretofore filed in this case and which was made

to the amended complaint, verified on April 15, 1925,

may stand as the answer to the fourth amended

complaint and that an order be entered to that

effect; otherwise, I will have to draw up a new

answer to it.

The COURT.—Any objections'?

Mr. PAUL.—No objections.
^
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The COURT.—Let the record show that the de-

fendant's answer, filed on the 15th day of April,

1925, stands as an answer to the fourth amended

complamt. Any reply filed to the answer?

Mr. ROBERTSON.—Yes; they filed a reply. It

seems to me that they did.

The COURT.—Let the record show that the reply

filed on May 12, 1925, stands as a reply to the

answer of the defendant.

Mr. ROBERTSON.—I also ask, if the Court

please, that the record show that the demand for a

bill of particulars which your Honor denied and

which I made to the amended [40] complaint

may be considered as going to this fourth amended

complaint, which demand for bill of particulars

is in words and figures as follows, to wit

:

(Title and Venue of Cause.)

"Comes now the defendant and respectfully

makes demand upon the plaintiff to furnish it with

a bill of particulars herein, specifically itemizing

and particularizing the following facts, viz.

:

"(a) To what 'other parts' of his body, other

than plaintiff's spine, kidneys and head,

injuries were caused.

"(b) The time and place of the receipt of the

alleged injuries by plaintiff.

"(c) Where said plaintiff was at the time of the

receipt of the alleged injuries by him.

"(d) Where said vessel was at the time of the

receipt of said alleged injuries by plain-

tiff.
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*'(e) Wherein and how 'said cable' was defective

and to what cable plaintiff refers.

''(f) Wherein and how this defendant and its

servants were negligent.

*'(g) Of what plaintiff's alleged damages of $30,-

000 consist.

^'And of this demand, plaintiff will take due

notice."

The COURT.—It may so show.

Mr. ROBERTSON.—And that I have an excep-

tion to each of the various rulings. [41]

Whereupon the jury returned to the box and

opening statements were made by Mr. H. B. Le-

Fevre on behalf of the plaintiff and by Mr. R. E.

Robertson on behalf of the defendant.

Thereupon the court took a recess to 2 o'clock

P. M.

2 o'clock P. M., Friday, Dec. 18, 1925.

Court met pursuant to recess.

Whereupon the plaintiif, to maintain the issues on

his part, introduced the following evidence, to wit:

TESTIMONY OF DAN KATZEEK, IN HIS
OWN BEHALF.

DAN KATZEEK, the plaintiff herein, called as

a witness in his own behalf, testified as follows

through Billy Howard, who was duly sworn to

interpret English into Indian and Indian into

English

:

Direct Examination.

(By Mr. LEFEVRE.)
Q. What is your name? A. Dan Katzeek.



vs. Dan Katzeek. 41

(Testimony of Dan Katzeek.)

Q. Have you been injured at any time?

The COURT.—Ask this witness if he has been

hurt.

A. Yes, sir; I got hurt.

Q. Will you tell the jury about that hurt?

A. I will explain myself to you, Ladies and

Gentlemen of the Jury.

The COURT.—Go ahead.

A. I will explain to you how I got hurt. 30th of

that month someone told me there was a boat came

in, name by "Cordova." I was at the cannery as a

laborman at that time [42] when they told me
about this boat.

Mr. PAUL.—He named the cannery, didn't he?

The INTERPRETER.—Haines Packing.

The COURT.^Go ahead.

A. It was about six o'clock in the evening. I

went home to get something to eat. Just as soon

as I get through eating, I start walk off from the

house. I got two little children which I take, one

on each side of my hand, walk up and down out-

side. While I was taking my childrens out walk-

ing, somebody told me there was steamer coming

in. Somebody mentioned the boat's name, the

"Cordova" was coming in. At the same time I let

my childrens go. I told my childrens to stay where

they are and I look towards the boat. Those chil-

drens of mine that I talking about, they are in a

corner, sitting down.

I went right off towards the cannery and through

the alleyway in the cannery. The steamer was com-
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(Testimony of Dan Katzeek.)

ing in pretty slow, making tliis landing at the

wharf. Nobody was on the wharf at that time.

While I was going to the wharf a little ways, some-

body throwed the hand-line to the wharf. Just as

soon as the head-line drop on the wharf, I got hold

of it and started in to haul on the line. "While I was

hauling this line, I get pretty tired when I was

pulling on the line. While I was hauling in the

line, somebody stand back of me say a word to me.

His name is Joseph Allen.

Mr. ROBERTSON.—If the Court please, we

object to any conversation with this other man, if

that is what he is going to testify to.

Mr. PAUL.—I think it isn't the proper time to

object. [43]

The COURT.—Mr. Robertson, you know the

difficulty of getting testimony from these people.

Mr. ROBERTSON.—Certainly, I appreciate

that.

The COURT.—The jury will be instructed not

to pay any attention to hearsay testimony.

A. As soon as I got the line over the pile, I

started walking over from the place. He said,

while I was going towards the steamer, "They heave

one of the lines off." I got hold of it and start

in to pull on it. As soon as I got this line over the

pile, I was standing where I was ; and the lines that

we were tending to, the boat straining on it and

the boat was coming in towards the wharf. As

soon as the boat come close to the wharf, I did not

move away from the place. I was just where I was
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(Testimony of Dan Katzeek.)

standing. There's a whole lot of people was walk-

ing up and do\vn, and this man that I saw, he had

no white complexion. He looks black to me.

Jury, I'm very glad that day when the steamer

was landing at that place. That day that I tried

explain myself about it, I had no pain. I was

feeling healthy. The sea was very kind. Every-

think looks lovely to me that day. Right opposite

me there was a big boiler laying and there was a

chain hooked around it, and while I was standing

there, this black fellow went to the chain. He got

hold of this hook and fastened it to the boiler right

in the middle, and there was another colored man
was standing towards the boiler. The colored man
was running the winch. He had a handle on both

sides; one of them wasn't running and the other

was running, and this nigger was standing between

the winch. While they [44] was taking a strain

on them, I was standing there and Joseph Allen

was standing right back of me.

Mr. PAUL.—The word is "next," as I under-

stand it.

INTERPRETER.—He's kind of make a mis-

take.

Q. Just say what he said.

A. He said a man named Allen was standing

right close to me when they was taking a strain on

it, and the other man was standing on this side

and one of them was black there (indicating).

They were all in line and the steamer was opposite,

that way (showing) and there was a timber laying
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(Testimony of Dan Katzeek.)

there and we was standing on this side of the tim-

ber. He said while there was a steamer everybod}^

seems to do the work. There was no order given

from the ship. Everybody attend to his work and

everybody was quiet. That man was tending to

the boiler, he look out after his own work and the

man that was on the winch tends to his own work.

While this man was on the winch, taking a strain

on the line, and this colored man had something

in his hand. When this man had a strain on it,

he picked up a club and hit the chain.

Q. Just there he said something about the ma-

chine; heard it making a noise.

A. Yes, sir; when he was taking the line, the

winch making a noise just like as he said in his

own language. Then he knew that the line was

taken up and he said this colored man goes to

the place and hit this chain. While this colored

man is taking a strain on it, he hear winch going,

making a noise, and this man that was tending to

the boiler, he jumped to one side. That's all I

heard that machine make the noise. I never heard

[45] anybody speak. And after this man jump

out of the way, that boiler was lift up from the

deck about as high as this (showing). He see

line taking strain and lifting up from the deck

little more, and there is some kind of noise that

machine making and come back into place again

when this man moves his hands. So, while this

things going on, I told Joseph Allen to watch that

man's eyes. While this man was hoisting his fall
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up, he was not looking at the boiler; he looking at

the yards all the time—looking around while he was

running the machine, lifting up, kind of slacking

all the time down again. While this man was run-

ning this winch, I did not pay attention to the man
any more. I just keep looking on the boiler.

When this man moving his hands, the boiler comes

back into this place again. I watch his hands.

While this man was lifting up this boiler, about

four feet from the deck, I hear something go in

the winch all the time, making a noise and at the

same time, while I was listening to that, something

go like if you shoot a gun, he said, so quick. He
said, while he heard this noise, everything flying

to one side. We see that boom is moving towards

us. He said it w^as like a gun going off at that

time, and when I think of that things going to be

dropped on us, it makes me excited.

Q. What does that mean what he said about be-

ing excited?

A. Well, when a man gets scared, you get ex-

cited.

Q. That is what I want the jury to get, what he

actually said.

A. Yes, sir; I get excited. [46]

The COURT.—What did he say?

A. Well, he said, just suppose if you— He said

he hear all this noise. Just as soon as that noise

I heard, it's like somebody hit me with a big thing

—it's sharp—right in my back. I feel like it

went through me, just like a man got shot ; it would
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be the same thing, he said. He said, while I was

standing on the wharf there, it seems to me it went

through me.

That's all. I don't know any more. That's only

time when I feel that. I don't know any more.

Q. Ask him where he lives'?

A. My home is Klukwan, where my home is.

Q. How do you make your living?

A. I fishing for my living.

Q. How many years have you been fishing?

A. Seventeen years.

Q. How much money did you make fishing every

year?

A. Sometimes I make $800 in three months.

The COURT.—Ask him how much he makes

each year.

Q. Each year? A. $1,400 a season.

Q. How much did you make during the entire

year, twelve months?

A. The INTERPRETER.—In twelve months or

five?

Q. Twelve months?

A. I did not count the years or months. I'm

not educated like I know when I make it.

Mr. ROBERTSON.—Just pardon me. May I

ask, Mr. Howard, whether you asked him as to

twelve months or twelve seasons? [47]

Q. Listen. Mr. Robertson is asking you one

question. You ask him.

Mr. ROBERTSON.—I'm trying to find out
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whether he said season or year. We thought he

said twelve seasons instead of twelve months.

The COURT.—Ask him again how much lie

makes in one year.

A. I make |1,400 a year.

Q. Do you remember how much you made the

year before you were hurt?

A. Yes, sir; I remember that. I remember how
much I made.

Q. How much did you make?

A. Yes, sir; that's only the time when I made

pretty good money. I made $2,300 that year.

Q. Do you remember how much you earned the

year before that?

A. Yes, sir; I remember, sir.

Q. How much did you make?

A. He said, during my fishing, for three months,

I made $800.

Q. Do you remember how much you earned

during that entire year?

A. That is twelve months the same year.

The COURT.—That's not the year before he

was hurt, but the year before that; the second

year before he was hurt.

Q. The year that you say you made $800 in

three months, how much did you make the whole

year ?

A. He said, that's all I remember how much I

make in that year, and I know how much is left

before I got hurt.
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Q. Are you a family man? .Do you have a

family 1

A. Yes, sir; I got a family. It's three of them.

Mr. ROBERTSON.—How many of them, Mr.

Howard, did you say? [48]

The INTERPRETER.—Three.
Mr. ROBERTSON.—Three?
The INTERPRETER.—Three in the family;

yes.

Q. At the time you were hurt, how many people,

were you supporting?

Mr. ROBERTSON.—I object to that as incom-

petent, irrelevant and immaterial.

The COURT.—I don't think it is material.

Mr. PAUL.—Pardon?
The COURT.—I don't think it is material.

Mr. PAUL.—Well, we're having difficulty in

showing just what his earnings were and I thought

that if he could tell the jury what his responsibili-

ties and family relations were and whether he was

the sole support, they could form some idea then

as to how much it would cost to keep his family

going. That is the only purpose for which I was

asking him.

The COURT.—Well, he may answer that.

Mr. PAUL.—Then I may ask him for the pur-

pose of showing his responsibilities?

The COURT.—No; that isn't the purpose.

Q. Ask him how many people he supports?

Mr. ROBERTSON.—The same objection.
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A. I took care of my father and my mother and

three children and my wife.

Q. Does any one help you to supi)ort these

people ?

A. He said, I am only the man that left alone.

All my family is dead, and while I got hurt, my
mother died.

Q. Now, how much money have you made, by the

year, since you got hurf? [49]

A. He says, "I'm not fit for anything now."

Mr. ROBERTSON.—That isn't the question.

Ask him how much money he has made.

A. My wife doing the sewing of moccasins.

Sometimes I myself try to do anything which I

used to do it before I got hurt. Just before I got

hurt, I used to do lots of things to keep my living

going.

Q. Now, let's see if we can't get the answer

from this: How much money have you made, how

much money did you make the year you got hurt?

A. I never make anything. I never done any-

thing.

Q. How much money did you make the next year

after you got hurt?

A. I never make any money. Only the way I

get my help is from the people that belongs to

church.

The COURT.—What was that last?

A. I never make no money, but only I got help

from the church.
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Mr. ROBERTSON.—It seems to me that that

should be stricken.

Mr. PAUL.—No objection to that part being

stricken that refers to the church.

Q. Now, tell the jury how your body is? What
condition are you in"?

A. He said, I am going to tell you, the jurors,

that I cannot sit up three hours just the way I am
sitting now. While I am at home, I can stand it

about one hour; then I lay down. He said, I got

very bad pain in my back. It seems to me that all

my backbone is pressing into my body all the time.

[50]

Q. Can you tell the jury if you can work any ?

A. I tried to do it, pick up my work, when my
children began to cry, things that I used to do,

when I began to cough. If there is anything hard,

I'm going to cough, and then I move my hands,

I always get sweat?

Mr. ROBERTSON.—Always get what?

A. Sweat.

Q. Did you ever try to do labor, hard work, since

you got hurt?

A. I only tried once, when I come here to Juneau.

When I was landed at Juneau I rented a house from

one lady. As soon as we landed here, when we got

this house, my wife went and fixed a place for me
so I can lay down. It was very cold then. We
had no way to get help. I got somebody to haul

coal for me at the door. My wife and childrens

try to get that coal in. I don't know it, but I got
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up. That makes me feel soriy when I see tliose

childrens doing that. That brings tears in my eyes.

Then I start in to pick that sack up, but my wife

told me not to do it, but I was want to see how

much can I stand. My wife went to work and

opened the sack and tried to take some coal out

from the top and she told me not to touch it. I

tried to lift up the sack. As soon as I try to

lift it up, it hurts me in the back, just like some-

thing is pressing my back in. I didn't say anything

to my wife, but I let the sack go. Then I com-

mence lay down on my back. When I lay down I

did not know^ what my eyes can I see, everything is

running all the time. I didn't know anything then.

All I knowed, at the time w^hen I Avas in Govern-

ment [51] hospital, they tried to put something

alongside my body to keep me up, and from that

time I been suffering with pain.

Q. Now, going back to the day you got hurt, you

remember how man}^ years ago that was?

A. Mr. Tim Vogel told me it was 1923.

Q. Who is Tim Vogel?

A. He's the man that I fishing for him all the

time.

Q. Ask him w^hether or not he was working for

Tim Vogel on the day he was hurt?

A. Yes, sir; I was working for him, but after I

quit, I working for him ; after that, I went to work
for this man.

Mr. ROBERTSON.—What was that answer?

A. He said he was working for Tim Vogel at that
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time, but after that, he was working for this man,

the other man.

Mr. PAUL.—Well, he didn't say that.

The COURT.—^Ask him to repeat his answer.

Tell him to say what he said before.

A. He said, I been working for Tim Vogel, but

it was quitting time. After the quitting time, if

there is anything to be done when the steamer

comes in, I work for the steamer.

Q. What kind of work were you doing for Tim
Vogel on that day that you were hurt?

A. I was working for Tim Vogel, and was fixing

the net and I was measuring the lead line.

iQ. Ask him if he ever helped to unload steam-

ships at Tim Vogel's cannery before?

A. Yes, sir

—

Mr. ROBERTSON.—(Interrupting.) I object

to that as incompetent, [52] irrelevant and im-

material. There is no allegation in this complaint

that he is or was an employee of the defendant

steamship company. It is specifically alleged that

he was an employee of the Haines Packing Com-
pany, and that he was performing the duties of

that emplojrment for the Haines Packing Company.

Now, we 're certainly not prepared to meet an allega-

tion at this time that he was an employee of the

Alaska Steamship Company. There is no such

allegation in this complaint at all.

The COURT.—He has testified that he took the

lines of the boat. It may have been purely volun-

tary. He is simply asked in this question whether
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he ever worked for the steamship company before

this time. He may liave been tliere simply to get

employment from the steamship company, and that

is probably what the question is directed to. I

think he can answer that. Then you can draw out

from him what he was doing, on cross-examination.

He may answer.

Mr. ROBERTSON.—Exception.

Q. Now, will you give his answer?

A. He said, every time the steamer landed there,

some of the people always give us job to work

aboard the steamer.

Q. Now, when that steamer "Cordova" landed

there, tell the jury which end of the dock the

bow was at ?

A. Wlien the boat was landed, the bow of the

steamer was heading towards this place.

Q. What do you call "towards this place"?

A. He said the place where it was landing wasn't

big. Every time he turns around, the bow of the

boat always head this way. [53]

Q. He said it heads into the bay.

The INTERPRETER.—Well, he said that every

time the steamer goes around he turns the head

around the bay here and the head of the steamer is

facing up towards Juneau.

The COURT.—Now, in order to get this clear,

ask him if he can step up to the blackboard and

show by making a sketch on the blackboard which

way the steamer was heading.

Q. You go to the blackboard and draw a picture
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there of tlie cannery dock and the hay and the way
the steamer lay.

The COURT.—Ask him if he can do that.

Q. Ask him if he can do that?

A. Yes, sir; I would, because I know it. (Wit-

ness draws on blackboard.)

Q. Ask him to make the lines heavier.

The COURT.—Now, tell him to sit down here

and point out where the dock is. Ask him to point

out where the boat is.

A. (Witness points.) There is where the wharf

is, right there.

Q. Where is the cannery?

A. There (showing) is where the cannery is,

right there. There is where the steamer is, right

out there (pointing).

Q. Which end of that is the bow ?

A. There is the bow right there (pointing).

Q. Now, on which side of the boat was the boiler ?

A. The boiler was on the other side, right close

to the hatch.

Q. Well, in respect to the dock, was it on the side

nearest the dock or farthest from the dock? [54]

A. He said on the other side.

Q. That is, on the far side of the boat?

A. Well, he means right close to the bow. The

boiler was laying right on that side (pointing).

Q. Did you know how the tide was on that day,

at the time you got hurt?

A. Yes, sir; I know the tide, because I fish on
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the tide all the time and I just know exactly when
the tide was in.

Q. Tell how the tide was, high or low, or just how?
A. It was dead low water.

Q. Dead low water?

A. (The INTERPRETER.) Yes; low water.

Q. How old are you Dan?
A. Pretty close to thirty-seven years of age.

The COURT.—Pretty close to what?

The INTERPRETER.—Thirty-seven.

The COURT.—Thirty-seven.

The INTERPRETER.—Yes, sir.

Q. How old were you at the time you got hurt?

A. He said, I did not know my years at that

time. My father used to keep my age and he knew
the day, up to the day.

Q. Now, going back to the condition of his body,

tell the jury if you have any trouble with your

head.

A. He said that the pains, it goes over my body.

Sometimes I never know when I sit down.

Q. Now, do you have any trouble with your

stomach in eating?

Mr. ROBERTSON.—I object to that. There is

no allegation that the stomach is in anywise in

this action; doesn't come within the allegation of

injuries plead in this complaint? [55]

The COURT.—Objection overruled. He may an-

swer.

Mr. ROBERTSON.—Exception.
Mr. PAUL.—^Repeat the question.
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(Question repeated by reporter as follows: "Now,
do you have any trouble with your stomach in eat-

ing?")

A. Sometimes I feel very hungry. As soon as

I start to eat and take two spoons, then that's all

I can take, and no more.

Q. Have you been in the hospital since you got

hurt?

A. Yes, sir ; sometimes I go into the hospital, and

I get cold.

Q. What hospital?

A. The hospital up at Haines Mission.

Q. The question before that, will you repeat that ?

I didn't get that answer.

(Following question repeated by reporter: "Have
you been in the hospital since you were hurt?")

A. After I got hurt, I was in the hospital right

here in Juneau.

Q. Will you tell the jury what the trouble which

you went in there for was,—what trouble you had

that took him to the hospital?

A. The way I got into the hospital, at the time

I lift that sack of coal, and as soon as I lift on it,

it hurts me right in my back, just like all of this,

my backbone coming into my stomach, and I never

know anything till I got into the hospital.

Q. Have you been in the hospital on account of

this accident or hurt more than once ?

A. When I got hurt by the accident, I never been

in the hospital. My wife take care of me. [56]

iQ. Now, going back to that boiler, will you ex-
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plain carefully to the jury on which side of the

ship the boiler was lying?

A. He said, the boiler was facing right to me,

where I was standing from. The boiler was on the

other side.

The COURT.—Let me make a suggestion. You

don't state the time. If the vessel was turned

around before making a landing, it would be on

the opposite side, and after landing it would be

next to him. So, you better confine your question

to the time before or after the landing of the boat.

Q. Well, I'm referring to the time that

—

The COURT.— (Interrupting.) Ask him after

the boat landed or before the boat landed.

iQ. Referring to the time when he was hurt, just

at that time, which side of the ship was it?

The INTERPRETER.—At that time he got hurt,

you say?

Q. At the very time he got hurt, where was the

boiler? On which side of the ship was the boiler?

Not, where he was standing, but where was the

boiler ?

The INTERPRETER.—That is what I try to

tell him. He said that the steamer was heading

down this way and he was standing on that side

(showing).

Q. Which side of the ship was the boiler on?

A. I was standing on this side and the 'boiler

was on the other side (pointing).

Q. Now, you told about the time something hit
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you. You say that is all that you remember.

Where did you get your senses hack again'?

A. My wife know all about it?

Q. You don't understand. Where did you find

yourself the [57] next time after you got hurt?

A. He said right at the Haines Packing, where I

find myself, in a tent.

The REPORTER.—Right at what?

A. Haines Packing, in a tent; they got a tent

there.

Mr. PAUL.—That's all.

Cross-examination.

(By Mr. ROBERTSON.)
Q. That tent was your home, was it not?

A. Well, this is the tent I had. When I worked

I always stay in the tent.

Q. That was the tent you lived in while you

worked for Tim Vogel, is that correct?

A. Yes, sir. I got a home of my own, but when

I am working I jused used the tent.

Q. You told the jury about your children, Dan.

You and your wife also have a small baby that

was born this past summer, haven't you?

The INTERPRETER,.—I can't hear on this side.

Q. You can't hear on that side?

The INTERPRETER.—No. You have to come

closer.

Q. You and your wife have a small baby that

was born this last summer, haven't you?

A. Yes, sir.

Mr. PAUL.—Well, tell the jury what he said.
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The INTERPRETER.—Yes, he said he's got

baby.

The COURT.—What is that?

The INTERPRETER.—He's got baby.

Q. Is this baby Dan's baby? [58]

A. Yes, sir; that's my own.

Q. Dan, you like to go hunting, don't you?

A. Yes, sir; I got a boat. I'm ready for every-

thing.

Q. How many hunting trips did you make since

you were hurt at Haines, at the cannery dock?

A. Ever since I got hurt, I quit everything.

Q. Dan, didn't you go hunting about two months

ago when you went up alongside of Mendenhall

Glacier from Auk Bay, hunting either porcupine or

mountain goats ?

A. No, sir; I never been out; just I am always

traveling around in a boat so that I can keep my
health going.

Q. Didn't you go up to Aug Bay and go from Auk
Bay and walk over to the side of Mendenhall

Glacier with Bert Dennis, another Indian, a'bout

two months ago?

A. I did not ; no. I tell you that. All I tell you

is the man take me around all the time to keep

my life going. I never pay nothing.

Q. Did you go with Bert Dennis on that trip?

A. Yes, sir; he's only man that take me out the

other side of Salmon Creek. He told me I don't

haA^e to pay nothing but furnish the oil.
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Q. You did go out on a hunting trip with Bert

Dennis, didn't you?

A. He didn't mention that he was going out on a

hunting trip, hut he told me he had everything

ready.

Q|. Where did you go on that trip with Bert Den-

nis ? Just where did you go ?

A. Yes, sir; he took me out to Salmon Creek,

right on the other side of the stream. That is

where he dropped his anchor. [59]

Q. How much further did you go than just the

other side of Salmon Creek ?

A. There was a little camp there where this man
got some salmon. He was working out there.

Q. Did you get off there, too^

A. I was aboard the boat.

The COURT.—Ask him if he got off the boat?

The INTERPRETER.—No; he was aboard the

boat.

The COURT.—Ask him if he got off the boat.

Q. Did he get off the boat?

A. I was right in the boat.

Q. Where did you go after you left that place?

Where did the boat go next on that trip?

A. He said he took me to that place, he went

to the place where that light was.

Qi. He went to the Mendenhall bar, to where the

lights are across the Mendenhall bar?

A. He said he was on the other side. There was

a little &ight there where the house is, is the place

where he landed with me.
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Q. On the other side of where the lights are?

A. This side of that light, where that sand

beach is.

Q. Did he say this side or the other side?

A. On this side of that hght.

Q. Over on the end of Douglas Island?

A. Yes, he said that island on this side, on a

sand beach up the point there,

Q. Then, where did he go when he got there?

A. He don't go no place; just stay in one place.

Q. How long did you stay there? [60]

Q. He said, we got to Juneau here at sunrise in

the morning.

Q. They came back from that place to Juneau?

A. He said, this man brought me right in front

of his house.

Q. How^ long w^ere they gone from the time they

left Juneau until they went out to this place and

came back to Juneau? How many days?

A. We left here towards the evening and w^e

stayed there a while. We anchored out there and

this man that I was along with, he tried to comfort

me by showing me things

—

Q. (Interrupting.) Now, wait. I move to strike

all that. I simply asked him the number of days

he was gone.

The COURT.—Just ask him what time of the

day they left Juneau to go on this trip.

A. I didn't have any watch, but we followed the

tide all the time.

Q. What tide was it that they left on?



62 Alaska Steamship Company '

(Testimony of Dan Katzeek.)

A. It was towards the evening, on that tide.

Q. What tide did they get back here on ?

A. He said the same tide.

Q. They came hack on the same tide?

A. After the next morning, on the tide he said

that we going back so I can put my boat in place.

Q. So he can put his boat in place?

A. No; the other fellow's.

Q. Bert Dennis' boat?

A. That was the other man's boat. He said the

man called me to go.

Q. You don 't know how old you are, do you, Dan ?

A. He said my father is only the man know it

how^, laiow my age, and he said, "You got hurt when

you was young man." [61]

Q. Who got hurt when he was a young man?
Mr. PAUL.—Tell what he said.

A. He said that my father has known my age

up to the day that I got hurt.

Mr. PAUL.—He also told how old he was ?

A. My father told me that I was going on to

seventeen years of age.

Q. When who got hurt ? He was going on seven-

teen when—

?

A. He said he was thirty years now ; thirty-seven

figuring up on my age.

Q. That he got hurt when he was seventeen years

old also, is that what he means ?

A. I am counting on my age to-day that I was

going on thirty-seven years of age.
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Q. How many montlis ago was it that you went

on that trip with Bert Dennis?

A. I did not write anything or keep my mind on

it; but he just take me out for a trip; that's all.

Q. Can he tell how many seasons ago, how many
months, or moons, or something, in whatever way
your people have of keeping track of time?

A. He said, I did not know. The man know,

though.

The COURT.—^Ask him how long ago it was, just

how long ago. A. I cannot tell you.

Mr. PAUL.—You might ask him how many Sun-

days ago?

The COURT.—Yes; ask him how many Sunday's

ago?

A. He said it is not right for me to state when I

don't know it.

The COURT.—You can fix it this way: Ask him

if it was [62] before he lifted the sack of coal

of after. Then you can fix it by the time he came

here, how long he has been here.

Q. When did Dan and his family move to Ju-

neau? When did they come to live in Juneau?

A. It was after Christmas I was here.

Q. Last year, after Christmas? A. Yes, sir.

Q. How long after that time was it that he tried

to lift that sack of coal that he told about ?

A. I did not know, but not very short after I

left. I know it was very cold there.

Mr. PAUL.—Wind?
A. Wind was blowing pretty hard; yes.



64 Alaska Steamship Company

(Testimonj of Dan Katzeek.)

Q. Did he make this trip with Bert Dennis before

$now got on the mountains this fall or after that ?

A. It was no snow on top of the mountains.

Q. Just new snow on top of the mountains ?

A. He said there was no snow on top of the

mountains. I don't look for nothing. I just stay

on board the boat all the time.

Q. It was before he went on the trip with Bert

Dennis that he claims he tried to lift a sack of coal,

is that correct?

A. When I come do\\ii from Haines. I told you

that it was after Christmas.

Q. Well, I suppose he means that is the time he

tried to lift the sack of coal. It isn't very plain

to me, though. Then, Dan, what other kind of

work do you do besides fishing? What is your

other work or occupation? [63]

A. I go trapping winter-time.

Q. He goes trapping in the winter-time?

A. Yes; winter-time; yes.

Q. Dan, you're a silversmith, too, aren't you?

You make these little silver things that you sell to

white people, that they wear? Your own people

wear them, too.

A. Yes, sir; I used to be pretty good at that be-

fore I got hurt, but after I get hurt, it takes me

very long to make some jewelry work.

Q. You do very nice work along that line, don't

you though? You do very nice jewelry work even

yet?
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A. Yes, sir; I am very particular with that work.

I always try to make it look good,

Q. In doing that work do you do it in very great

detail, or pay any attention to the little lines and

things like that?

A. Yes, sir; I do the very best I can.

Q. Can he recognize his own work along that

line? Can he tell what is his own work if he sees

a piece of it ? A. Yes, sir ; I would know.

Q. He has been doing quite a bit of jewelry work

this last fall and summer, hasn't he?

A. Yes, sir ; takes me very long to finish one.

Q. Certainly.

A. Just to earn my living, that's what I doing.

After I get tired out, I lay down.

Q. Before you got hurt, you used to do quite a

lot of jewelry work up around Haines, silversmith-

ing, didn't you?

A. My father is the one that taught me to do this

work so that I can earn my living by it.

Q. And, Dan, you have earned your living by do-

ing silversmithing [64] and jewelry work ever

since your father taught you, haven't you, to a

large extent?

A. Yes, sir. This is my trade and I know it.

Q. In fact, Dan, you have quite a position among

your own people because you are an expert silver-

smith, isn't that true?

The INTERPRETER.—How is that, sir?

Q. You have quite a high position among your

own people, his own people, on account of his being
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an expert, skilled, in silversmithing and jewelry

work ?

A. I did not say to you that I am high up

amongst my people, but I am just telling you what

my father taught me to do.

Q. What I mean is that he has this particular

trade, whatever you call it—trade or silversmith-

ing?

A. Yes, sir; there is particular job; when I do

anything in silversmith, my father always tell me

to look after my work very careful ; so I look after

it.

Q. And very few of his people do silversmithing?

The INTEEPRETER.—Sir?

Q. Very few of his people

—

Mr. PAUL.—(Interrupting.) That wasn't the

question. I don't think that the interpreter—

The COURT.— (Interrupting.) He says that not

many of his people; not many natives do that work.

A. Quite a lot of natives amongst them doing this

kind of work.

Q. Ask him to look at this and see if he recog-

nizes that as being a piece of his work. See if he

can say whether or not it is.

A. (Examining article.) Yes, sir; I believe it's

mine. [65] He made it; he says.

Q. He can recognize it as soon as he sees it as his

work ?

A. He said, this is mine, my make. I made it to

help me to make my living.
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Mr. ROBERTSON.—I'll offer it in evidence, if

the Court please.

Mr. PAUL.—I would like to see it. I think that

the coiULsel should estiiblish some period of time

during- which that was made.

The COURT.—It becomes material only if it can

show that it has been made since.

Q. Dan, can you tell about when you made that?

The COURT.—Ask him how long ago he made
that?

A. As soon as I landed here in Juneau, w^hen I

see all the foods in my own house is getting short;

that is the time I make that.

Q. When he saw all the jewelry houses in Juneau
getting short, that's when he made it?

The INTERPRETER.—No, no; that means,

when everjaning in the house, supplies, is empty.

Q. Oh, his house? A. Yes, sir.

Q. Dan, you have been making pieces of jewelry

like that, except that some were bigger and some

smaller perhaps, right up to the present time, dur-

ing the last few weeks, haven't you, right here in

town?

A. There was a lady, Mrs. Leslie, she has one;

she's the one that find that this summer.

Q. And since this last summer when the lady

found it, he has made several of those or quite a

number of those [66] articles, hasn't he?

A. Well, I began to make this kind when I seen

some of my grub from the house is got empty, that's

the time I work at it.
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Q. That's after be came to Juneau, during the

past year?

A. No ; that is when I come to this Juneau, when

the summer is coming; that's the time I start to

work this.

The COURT.—That answers it. I was going to

suggest asking him if he made this after Christmas.

Q. He means the past summer; that is what he is

talkmg about, the last summer?

The COURT.—Get it from the witness, not the

interpreter.

Q. Ask him if it was during the last summer, the

summer that has just gone by?

A. This one.

Mr. ROBERTSON.-Now; I offer it in evidence.

The COURT.—It may be received.

(Whereupon said article was received and

marked as Defendant's Exhibit No. 1.)

Q Dan, will you draw on the blackboard, with

chalk, a picture of the way the boat and wharf-

would you recognize a picture of it, a photograph

or picture of the Haines dock, if I showed you one?

The COURT.—Ask him if he would know it.

q If he would know it
;
yes.

A*. Yes, sir; if I see a picture of the cannery I

can.

(Whereupon a short recess was taken.)

Q Dan, before you had this accident, you were

considerably thinner than you now are, weren t you,

a much thinner [67] man, not so fat?

The COURT.—That's the question.
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Q. Dan, you were less fat before the accident

than you are now?
A. Yes, sir; I had good health before I got hurt.

I was fat. I was feeling in good condition.

Q. He was fatter? He was more fat before the

accident than now?
A. Yes, sir; I had pretty good muscles on me. I

was fat.

Q. Did he weigh more than he does now?
A. Yes, sir; I weighed more than I am now. I

was fat. I weighed hundred and seventy-one

pounds.

Q. When did he get weighed, so as to know that

he weighed 171 pounds?

A. One time I was working in the cannery. They

had scales there. Every time we go there, we take

measure of our body.

Q. Now, he said that he would know the dock

if he saw a picture of it? A. Yes, sir.

Q. Ask him if he knows that (handing photo-

graph to witness), if that looks like the dock.

The COURT.—Ask him if he knows what that

shows.

A. (After examining photograph.) This is the

place where I get hurt (pointing). It's name
Haines Packing. This is the place where I get hurt.

Q. Ask him to look at this picture and see if he

also knows what place that is.

The COURT.—Do you want to refer to that

again ?

Mr. ROBERTSON.—Yes. [68]
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The COURT.—Just mark it for identification.

Mr. PAUL.—That is what I was going to say;

that it be offered for identification at this time.

Q. This picture, he said he knows that is of the

Haines Packing Company's dock.

A. Yes, sir; this is the place.

Mr. ROBERTSON.—I offer that for identifica-

tion, if the Court please.

(Whereupon said picture was marked Defend-

ant's Exhibit No. 1 for Identification.)

Q. Now, show him this and ask him if he knows

what that place is?

A. This picture also is the Haines Packing.

That's the place where I get hurt.

Mr. ROBERTSON.—I ask to have that marked

for identification, if the Court please, then.

(Whereupon said picture was marked Defend-

ant's Exhibit No. 2 for Identification.)

Q. Now, show him this one (handing picture) and

ask him if he knows that one?

A. This picture also is the Haines Packing.

Mr. ROBERTSON.—I wish to have that marked

for identification also.

(Whereupon said picture was marked Defend-

ant's Exhibit for Identification No. 3.)

Q. 'Show him this picture, and ask him to say if

he recognizes that picture (handing picture).

A. This is the same place again—Haines Pack-

ing.

Mr. ROBERTSON.—I ask to have that marked

for identification. No. 4. [69]
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(Whereupon said picture was marked as Defend-

ant's Exhibit No. 4 for Identification.)

Q. Ask him to look carefully at this picture, De-

fendant's Exhibit No. 1 for Identification, and after

looking- at it carefully, ask him to point out on

tliere, with a lead pencil mark, a little mark, as

near as he can where he was standing when the ac-

cident happened.

The COURT.—Ask him where he was standing

when he was hurt, because he wouldn't know about

the accident happening.

Q. All right. Change it to the word ''hurt."

A. If I get the picture to myself, I would point

out where I was standing at.

Q. Just hand him the picture and after he looks

at it carefully, then ask him to make a little mark

where he stood at the time.

(Witness marks photograph.)

Mr. ROBERTSON.—It doesn't show up very

well on account of the paper being glazed.

Mr. PAUL.—If we offer the picture in evidence,

why then they could be marked. I was going to

object to its being introduced in evidence until I

could ask him some questions concerning the picture

and the things on there, if tliey correspond to the

things that were there when he was injured. And

also object to the writing. Put there some time

later by some photographer for his own purpose.

Mr. ROBERTSON.—Well, I'm simply trying to

identify it while Dan is on the stand. Of course,

when I get to my case, naturally I'll call the pho-
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tographer to tlie stand [70] to prove what the

picture is. And furthermore, as a matter of fact,

Mr. LeFevre and I have talked the matter over

and we have entered into a stipulation that so far

as the general condition, the form of the dock is

concerned, it is the same now as it was at the time

of the accident. I am going to ask Mr. Katzeek

myself about these various things.

The COURT.—That is a matter of cross-examina-

tion. You better mark it.

(Mr. Robertson marks picture.)

The COURT.—See that it is marked right, Mr.

Paul.

Q. Now, if you will take the picture again. De-

fendant's Exhibit No. 1 for Identification, and ask

him to look at the ink cross-mark and say if that

is where he means that he was standing at the time

he got hurt?

A. Yes, sir; this is the place I make that cross.

I was standing behind that cross, not outside the

cross, inside the cross, on the wharf.

Q. He was standing farther away. Ask him this

question: He means that he was standing farther

away from the edge of the dock than just where

the cross is ? Is that what he means ?

A. He said, I already told you that I was stand-

ing quite a distance away from the edge of the

wharf—I said to you as far as from that can, where

I was standing.

The COURT.—As far as what?

The INTERPRETER.—From that can. He
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means from tbat glass is the distance between the

whai'f and where he was standing here.

Q. Ask him, then, to look at Defendant's Exhibit

No. 2 for [71] Identification, and perhaps by

taking the two together, defendant's exhibits one

and two for identification, he can do it better, and

mark on Defendant's Exhibit No. 2 for Identifica-

tion just where he was, so that there will be no

question about it.

A. If I know where the boat is landing, for with-

out a boat I can't guess where this would be.

Q. He can't guess on that one?

A. I did not see where the steamer is. I cannot

swear to it.

Q. Ask him to look at this picture, Defendant's

Exhibit No. 3, and mark it on that, then.

A. Yes, sir; if I take a good look at it, if there

is a steamer laying at the wharf, then I can tell you

exactly where I was standing.

Q. Show him the picture. Hand it over to him

and let him look at it.

A. He said, if I know in the picture the length of

the wharf, how the length of the wharf is, then I

can tell you exactly where I am standing.

Q. Well, I can tell him the length of the wharf.

Assuming that the wharf is eighty-nine and a half

feet long, the face of it.

The INTERPRETER.—The length?

Q. The length of it ; assuming that it was eighty-

nine and a half feet.

Mr. PAUL.—If the Court please, the witness has



74 Alaska Steamship Company

(Testimony of Dan Katzeek.)

already testified that he could not mark the place

on the picture. I think that ought to be sufficient

to the counsel.

The COURT.—I think so. I notice the picture

don't show— [72] one of the pictures offered

doesn't show the face of the wharf at all. Of
course, he can't mark it on that.

Mr. ROBERTSON.—Both of these pictures that

I have show some portions. Of course, they are

different pictures.

The COURT.—They only show portions of the

face.

Mr. ROBERTSON.—Yes; and this shows the en-

tire face.

The COURT.—But does this show the face?

Mr. ROBERTSON.—That shows the face right

there (indicating).

The COURT.—That's only one corner.

Q. Well, on this picture that's marked, can he get

the mark back about w^here he thinks he stood ?

A. He says he stood back that much (indicating).

The COURT.—^Well, now, he has told you how

far from the face of the wharf.

Mr. ROBERTSON.—Very well.

The COURT.—And I think that's all you can

expect from this witness, because no one can mark

five or six, seven or eight, nine or ten feet on the

face of that picture.

Mr. ROBERTSON.—Well, I'll ask him this, if

the Court please:

Q. Ask him to look at this picture, or these pic-
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tures, and state whether or not at the time he got

hurt, the pile driver, this pile driver, was standing

on the dock at that time (handing photos).

A. He said as soon as I got down at the dock,

they notify me there was a steamer coming in,

—

Mr. ROBERTSON.— (Interrupting.) No, no.

Wait a moment. I move to strike all that out.

Q. I asked him this question, and I want you to

ask him [73] again to state whether or not the

pile driver which is shown as being on the dock in

those pictures, was on the dock, as lie remembers it,

at the time this accident happened, or at the time

he was hurt?

The COURT.—Now, just a moment. Take the

picture and point out the pile driver and ask him

if that was on that dock at that time.

A. He said this wharf that you are talking about

there, was already finished; everything was already

finished when I got hurt.

The COURT.—Ask him if that pile-driver was

there, that particular pile driver ?

A. He said there was nothing on the wharf. The

pile driver was up.

Q. Now, ask him to look at this picture, Defend-

ant's Exhibit No. 4 for Identification, and ask him

to state whether or not that picture shows the alley-

way that he spoke about when Mr. Paul was exam-

ining him (handing photos to witness).

A. This (showing) is the alley^^ay that I come

down to the wharf.
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Q. Ask him to put a big cross-mark up on the

part that is the alleyway.

The INTERPRETER.—Way up here or down
at the end of it ?

Q. Down in here (pointing).

A. He said if there was a steamer at the wharf

and I would know the distance between the alley

from the wharf from the wharf where I was stand-

ing.

Q. I didn't ask you any such question.

The COURT.—Ask him to mark where the alley-

way is. [74]

Q. Tell him to m'ake the mark big so we can see it.

(Witness so marks.)

Q. Now, ask him to again look at the picture and

see if where the cross-mark in ink is, that is the

place that he came down, where he put the mark,

showing where the alleyway leads off through

there ?

A. Yes, sir; this is the same place where I come

through.

Q. Dan, what was this timber? You said you

were standing by a timber when the boat came in.

A. He said, you all notice, jurors, when you go

on the wharf, there is a big timber is laying on the

top there, on the top of the wharf, end of the wharf.

The COURT.—Let us see those exhibits. (Ex-

amining exhibits.) Ask him if he can point out the

timber he referred to, Mr. Robertson.

Q. Look at those pictures, defendant's exhibits

one to four inclusive for identification, Dan, and



vs. Dan Katzeek. 11

(Testimony of Dan Katzeek.)

see if you can point out on any of them, the timber

that you mean.

A. This is the phice right on the wharf here

(showing). It's the body of the wharf right there.

It's connected with: the body of the wharf right

there and the timber is laying down right at the

edge where I put th.at mark.

Q. Do you mean, Dan, that there was what they

call a stringer or sort of timber that is put along

the edge of the dock, like a big stringer or timber,

is that what you mean?
A. He said, we all see these piles down here,

pushing right into the water. You see the cannery

is right on top and there is a board here laying on

the top of those, what do they call these?

Mr. PAUL.—Planking? [75]

A. Yes. And there is a big timber laying on

the tophe re, right in the front of the length of the

w^harf (showing).

Q. Was it just a loose timber or part of the

wharf itself? Was it part of the wharf or was it

a loose timber lying there?

A. The one I am talking about is already bolted

through. It's always is fastened down to the

w^harf.

Q. Dan, I wish you would look at this picture,

Defendant's Exhibit No. 1 for Identification, and

tell us whether the bow of the boat was down

—

The COURT.—(Interrupting.) Ask him to tell

which way the bow of the boat was.
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Q. Point out which way the bow of the boat was.

Mark it with the letter B there.

A. I don't want to make any false things, what

I don't know. This is where the bow was, on this

side (indicating).

Q. Ask him to put two cross-marks there, then,

something that will show.

(Witness does so.)

Q. Now, I will ask you if the bow of the steam-

ship "Cordova" was lying towards that end of the

dock or at that end of the dock on which the two

cross-marks are in ink on this picture?

A. That is the way the steamer was lying at the

wharf (showing), but the bow was over a little

farther; but I just wanted to state to you how the

steamer was laying at that time.

Q. Ask him to state about how far the bow of the

steamer "Cordova" extended beyond the end of

the dock, if any, at all. [76]

A. He says this is the picture of the place. If

I knew where the other house is, then I can state it

to you where she is laying. I know this is the

picture you showed to me, but if you show me all

the pictures that he take at that time, I would ex-

plain to you where she was laying.

The COURT.—You know where the bow of the

boat was, Dan*? Ask him. Ask him if he know\s

where the bow of the boat was?

A. Yes, sir; I know just where she was.

The COURT.—Ask him if he knows where the

side of the wharf was at the time when he was hurt ?
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A. Yes, sir ; I know exactly.

The COUKT.—Ask liini if the ])ow of the boat

was beyond the side of the wharf when he got

iHirt?

A. Yes. You see, the wall was laying like this

and the steamer was alongside of it, and the bow

of the boat was sticking out from the wharf a little

ways.

Q. Now, ask him to show here in the room how

far it was sticking out.

A. I know when the mast was sticking up from

the boat and I know the guys. I did not take any

measure, to measure the length of the things when

I am going to get hurt. I only know I was stand-

ing at the wharf.

The COURT.—Ask him just about how far.

Was it as far as from here to the wall, or as far

as from here to the table where Williams is sitting?

A. I did not—I cannot testify that. I don't

know how much it sticks over.

Q. Now, who were the men standing with you?

Who were the other men standing there with you at

the time you got hurt? [77]

A. Joseph Allen.

Q. Is Joseph Allen a native, one of your people?

A. Yes, sir; he is a whole-blooded Indian.

Q. Who else was with you, standing near you or

by you?

A. There was one man was standing on this side.

I often put_ my eyes on to him. His name Mike

Watson.
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Q. Was there anybody else besides Joseph Allen

and Mike Watson standing there with you, Dan ?

A. Yes, sir ; there was a man by the name of

Steve Perrin.

Q. Are both Mike and Steve Indians'? Are they

both your own people?

A. Yes, sir; they are really Indians, and I can

understand them very well.

Q. You can't understand them very well?

The INTERPRETER.—He said he understand

them very well because they are Indians.

Q. Did he take the head-line or stern-line of the

steamer "Cordova"? Which line did he say he

helped to take?

A. The line, when I got at the wharf there, I

just got there in time to get the head-line.

Q. Oh, you got there in time to get the head-line ?

A. When he was just coming out through the

alleyway, he see the head-line coming to the wharf;

then he made a run for the head-line.

Q. Did he help take the stern-line?

A. I took the head-line. I first put it on the

piles when the steamer was landing.

Q. Did he help also with the taking of the

stern-line, putting the stern-line over the pile, or

tying up the stern-line? [78]

A. Yes, sir; while the steamer was landing and

passed, passing a little ways, then I see the stern-

line was coming on the wharf, so I run for it.

Q. What did he do with the stern-line?

A. He said while the man was taking the head-
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line and making it tied, we pulled in the stern-line

and when we put it on the pile, they begin to

haul on the two of the lines. That's all the work

I done.

Q. Was it daylight so that he could see?

A. Yes, sir; he could see everything plainly. It

was quite daylight.

Q. While unloading the boiler, the winch made

quite a lot of -noise or racket?

A. He said their winch that was going to hoist

that boiler up is make quite a noise. He can

hear pretty plain at low tide. It was pretty calm,

too, the sea.

Q. Where did you go after you helped take the

stern-line and helped tie it up ? Where did you go,

then, Dan?

A. From that place, where I was helping put the

stern-line in on the pile there, from there up to

—

He said, when I put this stem-line on the pile, I

stood on the wharf while the steamer was landing.

Q. He stood on the wharf while the steamer

was landing?

A. Yes, sir ; I was there when she was land there.

I never went no place else.

Q. Does he remember whether or not the level

of the deck on which the boiler rested was down
below the level of the dock; that is, was the deck

of the steamer on which the boiler lay, down below

the level of the dock somewhat? [79]

The COURT.—Ask him if it was even with the

dock.
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The INTERPRETER.—I'll put the question to

him.

Q. The Judge wants you to put it this way:
Ask him if the dock

—

ThelNTERPRETE R.— (Interrupting.) I

understand.

Q. (Continuing.) Was even with the surface of

the deck of the steamer on which the boiler lay?

A. He said, it was dead low water and the

steamer, the way the steamer was laying, it was
laying right down below the wharf, and I could

see where the boiler was laying.

Q. And he saw the man working around the

boiler, I understood him to say?

A. Yes, sir; I keep my eyes on him. I only, I
already told you what I have told you and I am
going to repeat it over again. I tell you.

Q. What is he going to repeat over again, about
what? Ask him.

The COURT.—You asked him if he saw the man
working around the boiler and he said that he has
already told you that he saw the man working
around the boiler and he repeated it.

Mr. ROBERTSON.—Oh; that's the answer.

The COURT.—That is the answer.

Q. Now, Katzeek, I think you said that one of

the men took something and hit the sling on the

boiler. Is that what you told us before?

A. He said you are the man that asking me to tell

you what I know. I don't come to the part yet

where this man hit the line with the club yet.
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When it comes the time, I am going to tell you.

[80]

The COURT.—Tell him this: That now is the

time he can tell whether the man hit the sling with

a club or not.

A. Yes, sir; this man was ready and the man

on the winch was ready, too. Every move he makes

on the lever of the winch, it tightens up the line.

He see it.

Q. Who saw if?

A. I am the man was seeing it and the man was

on this side of the boiler.

Q. He means that he could see the work going

on around the boiler—Katzeek could see it himself?

A. Yes, sir. I was there at the dock and I see

everything with my own eyes.

Q. You didn't go aboard the boat at that time,

did you, Dan, at any time? You hadn't been

aboard the boat?

A. He said, I have already showed you in the

picture where I was standing. It's the same place

where I was and I never made a move from there.

Q. Prior, that is before, to the time that Dan

got hurt, had he had any trouble with anybody on

board the "Cordova," any of the officers or any-

body else on the boat at that time?

Mr. PAUL.—If the Court please, at this time,

I would like to say that there is no serious objection

to this question, but it is immaterial and not

proper cross-examination.

Mr. ROBERTSON.—I understand, if the Court
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please, that the Native language has no such words

in it as "purposely" or "wilfully." I asked Mr.

Goldstein about it and he told me it didn't. The

question that I want to ask Katzeek is whether or

not he claims that anybody on board [81] the

boat hurt him purposely or whether they tried to

hurt him.

The COURT.—Oh, yes.

Mr. ROBERTSON.—And I understand that

there is no way of raising that directly in the

native language.

Mr. PAUL.—Of course, I don't agree with what

Mr. Goldstein might have said. He is not before the

Court and if Mr. Robertson wants to ask such a

question, the interpreter will wrestle with that

problem, if it is a problem.

The COURT.—You can ask the question directly.

Q. Dan, you understand what the word "pur-

posely" means'?

The INTERPRETER.—I understand myself.

Q. You ask him if he knows what it means?

A. I have already stated to the jurors here I did

not expect anything. It just come like a man
shooting a gun. That's all.

Q. Dan, you have been down to see boats land

before that, hadn't you?

A. Yes, sir; I have been down there before, be-

cause I am one of the longshoremen. That is why
I got to be down there all the time.

Q. Many times he has helped to help boats land,

or tie up, is that true?
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A. Sometimes I am not there to do the helping,

but when I am there, I do the helping. There is

lots of other boats besides that steamer is miming

there, quite a lot of them.

Q. How much money did you earn in the year

1922, Katzeek?

A. Before I got hurt, I earned $2,300 that year.

Then after, I got hurt. [82]

Q. What kind of work did you do that year?

A. That year, I do lot of things, but above every-

thing what I have done, I do the silversmith. The

Indians come along and I finish very quick.

Q. The Indians come along and you do quite a lot

of silversmithing for them, is that right?

A. Huh?
Q. For the Indians, for his people? Just tell

him to repeat his answer.

Mr. PAUL.—If the Court please, it would help

some if Mr. Robertson would ask the witness the

questions. Then the interpreter will put it in ex-

actly the same language. He's talking in the third

person to the witness.

The COURT.—Ask the witness directly. Let the

interpreter repeat the question to the witness.

Mr. ROBERTSON.—I thought I had been doing

that.

(Question repeated at request of the Court by the

reporter as follows: ''The Indians come along and

you do quite a lot of silversmithing for them, is that

right?")

(No audible response.)
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Q. Who else did you work for that year?

The INTERPRETEE.—What year is it?

Q. 1922, the year before you got hurt?

A. That is only the time I was fishing for the

Haines Packing Company that year.

Q. How much money did you earn the year be-

fore, in the year 1921?

A. I did not make much money that time on ac-

count of my brother died.

Q. How much did you earn that year? [83]

A. I got $718.

Q. $718? A. Yes.

Mr. PAUL.—The question was concerning his

earnings for that year?

The COURT.—Yes.
Mr. ROBERTSON.—Yes.
Mr. PAUL.—Well, the interpretation, as I under-

stood it, relates to the summer earnings.

Mr. ROBERTSON.—Well, of course, I'll admit

that I don't understand the Indian language, but I

am simply taking what the interpreter gives me as

the answer.

Q. Just ask him if that is all the money he earned

that year, 1921?

A. I only tell him for three months what I have

fished for, and after that I earn some more money

which I don't mention yet.

Q. How much else did you earn that year, Dan?

A. He said what I earn besides my fishing my

wife knows everything and she tell me how much I

earn. I want to do more work all the time, to earn

more money.
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Q. You don't know yourself, Dan, how niueh

more you made that year?

A. After, when 1 went out trapping, after my

brother died.

Q. What happened to your brother? What was

the trouble with your brother?

Mr. PAUL.—Object, on the ground that it is

immaterial.

The COURT.—Yes; it is immaterial. Objection

sustained.

Q Your mother died since you got hurt?

\ Yes, sir; after I get hurt it was thirteen

months after [84] I got hurt, my mother got sick.

Q'. And she died?

A. Yes, sir; and she died then.

Q He knows that it was just thirteen months?

A. You see, I always ask my wife if she counting

the month after I get hurt.

Mr. ROBERTSON.-That's all, if the Court

please.

Redirect Examination.

CBv Mr. PAUL.)
^ ^

Q Referring to this pin, how long did it take you

to make that pin? Just answer the q--t--

A. He said it takes me a day and the next day to

finish this up.

Q. How much do you sell that ±or ^

A While I was poor and in need right noj the

but the regular price for this is six

five cents, I mean.
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Q. How many did you make? Did you make
pins like this (showing) before you got hurt?

A. Yes, sir; I have made lots of pins. The
fastest I ever made in a day, when I am in a hurry

I make 19, 19 pins.

Q. Was this before you got hurt that you made
as high as 19 pins?

A. Yes, sir, it was before I got hurt. I can finish

nineteen pins a day. All my body was in right

position.

QL Tell the jury why it is that it takes you two

days to make a pin like this now?

Mr. ROBERTSON.—Wait a minute. He didn't

say two days. He said it took a day and a half.

[85]

The COURT.—Well, a day and a half.

Q. A day and a half, then.

The COURT.—Tell the jury why it takes a day

and a half to make a pin like that.

A. He said that on account of my body is suffer-

ing, every time when I touch my knife, it hurts me

when I pull on it.

Q'. Jerks. A. Yes.

Q. You stated to Mr. Robertson that before you

got hurt, you weighed 171 pounds?

A. Yes, sir; I weighed that much before I got

hurt.

Q. Do you know what you weigh now ?

A. No, sir ; I did not know how much I weighed.

Q. Are you heavier or lighter now than you were

before you got hurt ?
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A. I know my flesh around my wrist, and you

could see my cheek bones. It looks different.

Q. Ask him again, are you heavier or lighter in

weight now than you were at the time of the acci-

dent?

A. I am lighter ; I 'm a lighter. I know my flesh.

Mr. PAUL.—That's all.

Recross-examination.

(By Mr. ROBERTSON.)
Q. Dan, how many hours did you work a day

during the time that you worked on that pin? How
many hours a day did you put in on it to make it?

A. Sometimes I take by myself half an hour, just

because I seen the grub is getting short. [86]

Q. I will ask you the question again. You told

William Paul that it took you one day and a half

to make that pin. I now ask you how many hours

you worked on the pin during that day and a half?

A. He said, I only stated to you, Jurors, how

much work that I do in the day and how long can I

stand it before I can lay down.

Q. I ask you once more, Dan, how many hours it

took you to make that pin; how many hours of work

to make a pin.

A. Well, I doing this work about that time our

grub was going short, which I get six bits for that.

That means seventy-five cents. I have already

stated it takes me one day and a half to finish this.

Q. Does he work ten hours during each day?

The COURT.—Ask him this: Does he work all

the time during that day and a half?
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A. He said, quite often I lay off, take a rest.

Q. Does your right leg hurt you when you make

jewelry now, Dan?

A. Yes, sir; it hurts me when I doing my work.

That is why I have to lay off quick.

Mr. ROBERTSON.—That's all.

Redirect Examination.

(By Mr. PAUL.)

Q. Dan, tell the jury why it is that to-day it takes

you one day and a half to make a pin like this when

before you were hurt you made as many as nine-

teen?

The COURT.—I think he has already answered

that when you were examining him before. [87]

Mr. PAUL.—Well, then, if that's clear, we'll let

that question go.

Whereupon the Court adjourned to 10 o'clock

Saturday, December 19, 1925.

Saturday, December 19, 1925.

Court met pursuant to adjournment at 10 A. M.

DAN KATZEEK, the plaintiff herein, recalled,

having been previously duly sworn, further testified

as follows through the interpreter heretofore used;

and thereupon plaintiff invoked the rule for the

exclusion of witnesses, which rule was granted by

the Court.

Redirect Examination.

(By Mr. PAUL.)

Q. Dan, what do you make these pins out of?

Where does the silver come from?
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A. Sometimes, when I have a quarter, I cut them

in two, so that I can make two pieces, pins out of it.

Q. You make two pins out of one quarter, do

you? A. Yes, sir.

Recross-examination.

(By Mr. ROBERTSON.)
Q. You beat it up. You pound the silver up.

Isn't that the way you do it?

The INTERPRETER.—I told you yesterday I

can hardly hear when you talk from there.

Q. You pound the silver up to make the pin.

(No response.)

Mr. ROBERTSON.—Never mind, I don't care.

The COURT.—He asked you if you pound the

silver up to make the pin?

A. Yes, sir; I pound this up to make a pin, but

it takes me quite a while. I take a rest every time.

It hurts me [88] to pound it.

Q. Yes
;
you tell him I know all about his rests.

Now, you ask him, when he made the nineteen pins

a day, how many hours he worked on each pin.

Mr. PAUL.—If the Court please, I would like to

object to the manner of asking this question. I

have no objection to his asking the question, but

the inference and the little speech that he made

before, for the benefit of the jury ought not to have

been made.

The COURT.—Yes; I think so. Just simply ask

your questions. What you know about his business

is not material.
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Q. How many hours did yon put in that day on

which you made nineteen of these pins?

A. Yes, sir. During the summer it's quite long

days and he was working pretty hard to make his

living. He only put out nineteen a day.

Q. Only put out nineteen a day ? A. Yes.

Q. How many hours did you work that day on

which you made nineteen'?

A. I don't look after the time, only just when I

quitting in the evening when it's getting dark.

Q. Dan, you don't know how many hours you

put in that day, then?

A. He said, during the day, towards daybreak, I

got up in the morning. I work all day to pound

this up. Next morning I put the whole nineteen

out.

Q. Who kept track of the number—nineteen?

A. Yes, sir; it takes me a day to put out nine-

teen and the [89] next day I carve them.

Q. It took you the next day to carve them, did it,

Dan?
A. Yes, sir; that is the way I carve this out

—

nineteen in a day. Next day I finish the whole

thing.

Q. It took you two days to complete the nineteen

pins, then, did it, Dan? A. Yes, sir.

Q. Then the day after that, did you put the little

pieces on the back of the pins, on the third day?

Is that when you put the little piece on the back

of the pin?
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A. He said, when I pound this \n\\ out, tlie same

day I put this pin on right at the back, and the

next day I carve the whole business. It's finished.

Mr. ROBERTSON.—That's all.

TESTIMONY OF L. PRYER, FOR PLAIN-
TIFF.

L. PRYER, called as a witness on behalf of the

plaintiff, having been first duly sworn, testified as

follows

:

Direct Examination.

(By Mr. LEFEVRE.)
Q. What is your name?

A. L. Pryer; Lee Pryer.

Q. Where do you reside?

A. Haines, Alaska.

Q. How long have you resided there?

A. Four years and a half.

Q. What is your occupation?

A. Physician, and I liave a drugstore also.

Q. Physician and druggist. Have you practiced

at Haines? A. Yes, sir.

Q. As long as you have been there? [90]

A. Oh, yes.

Q. Have you been licensed throughout the entire

time you have been in Haines, to practice medicine?

A. Yes, sir.

Q. At Haines? A. Yes, sir.

Q'. Are you a surgeon?

A. Well, I am a graduate of a regular medical

school. I don't pretend to be very much of a sur-
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geon. I have devoted more of my time to medicine

than I ever did to surgery.

The COURT.—He asked you if you are a citi-

zen. A. A what?

The COURT.—A citizen.

A. Oh, yes. I thought he said surgeon.

Q. How long have you practiced medicine ?

A. I graduated in 1903 and I have been in prac-

tice almost continuously ever since.

Q. From your studies and from your practice^

have you become adept in making diagnoses ? That

is part of your qualifications?

A. Oh, yes, part of my qualification, certainly

—

most important, perhaps.

Q. Do you laiow Dan Katzeek? A. Yes, sir.

Q. The plaintiff in this case? A. I do.

Q. How long have you known him?

A. Well, I couldn't say exactly. I have known

him, I think, most of the time I was in Haines. I

couldn't say that I was acquainted with him before

the accident. [91] I have seen him around before

that.

Q. Did you ever give him medical attention,

Doctor? §. How is that?

Q'. Did you ever give him medical attention?

A. Yes, sir.

Q. Professionally. Did you know him before you

were called to attend him medically?

A. I knew him; yes.

Q. You knew him? A. Yes.

Q'. Before that?
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A. Yes; that is, I knew who he was.

Q. On what occasion, and what were the circum-

stances connected with your professional attendance

on Dan Katzeek?

A. I was called to Vogel's cannery the latter part

of May, two years and a half ago.

Q. That would be in 1923?

A. It would be 1922, wouldn't it? This is twenty-

five. I have the records with me. I could tell. I

can't recall the exact date, but it is two years and a

half now, about, if I recollect right. I wouldn't be

positive about that.

Q. Well, relate the circumstances of your being

called. Doctor?

A. Why, I had a call from Tim Vogel, stating

that an accident had occurred and told me to hurry

down. I went do\\Ti and foimd Mr. Katzeek un-

conscious from a condition of shock, with numerous

evidences of having been bruised ; that is, there was

slight abrasions of the skin. The skin was abrased

in places, but the main condition at the time I was

first called was this condition of shock. [92]

Q. Of what? A. Condition of shock.

Q'. Condition of shock?

A. Yes. Did you want my diagnosis of the case ?

Did you w^ant the symptoms of the case?

Q. Tell me first what was his state of conscious-

ness when you arrived there. A. Unconscious.

Q. He was unconscious when you arrived.

A. Yes.

Q. Have you any means of knowing how long it

was between the time that he was hurt or that he
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received the injury that caused this shock, and the

time that you arrived there to treat him?

A. Well, I couldn't say definitely. The distance

was seven miles from Haines to the cannery.

Q. Seven miles from Haines to the cannery?

A. Yes.

Q. Approximately how long would it take you to

travel that distance ?

A. I think the way the roads were then, about an

hour.

Q. About an hour? A. Yes.

Q. Were you ever paid for your services?

A. No, sir.

Q. Nobody ever paid you? A. No, sir.

Q. Anybody ever offer to pay you ? A. No, sir.

Q. Well, now, proceed and relate to the jury the

circumstances [93] of your diagnosis of that case

at the time at which you were called upon to treat

him?

The COURT.—You mean the nature of the in-

juries that he found?

Mr. LEFEVRE.—Yes, your Honor.

The COURT.—Well, you said circumstances of

the diagnosis. It would be the circumstances under

which he performed the diagnosis.

Q. Well, I mean, relate the diagnosis; give a re-

port to the jury of the diagnosis at that time as near

as you can remember it now.

A. My diagnosis was

—

Q. (Interrupting.) And in language that the

jury will be best able to understand; and, Doctor,
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if you are not able to do that witliout l>einp^ tech-

nical, why, go on and be technical and then we'll get

explanations; we'll get definitions of the words that

we don't understand.

A. Well, I suppose I could state simply that my
diagnosis as to the cause of the shock was a lacera-

tion or contusion of the brain and spinal cord.

Mr. ROBERTSON.—Will you talk just a little

bit louder. I know I can't hear you very well and

I don't believe Mrs. Raymond (a juror) can hear.

A. I said the diagnosis that I made as to the cause

of the shock was either contusion or laceration of

the brain and cord, spinal cord. I think it is more

commonly referred to—those cases are more com-

monly referred to as concussion.

Q. Concussion of the brain?

A. There's three degrees of injury to the brain

that may be [94] caused by external violence

—

concussion, contusion and laceration, and we judge

of those things by the severity of the symptoms as

to whether it be one or the other. In addition to

that he was very badly strained, sprained, ap-

parently, in almost all the major articulations or

joints of the body. That, of course, developed

subsequently.

Q. What effect did all that have upon his system ?

A. Well, at the time of my first call, he had sub-

normal temperature; his pulse w^as feeble and

irregular. As I say, he was unconscious, pupils

were widely dilated and wouldn't react to light.

Q. Were there any marks upon his body?



98 Alaska Steamship Company

(Testimony of L. Pryer.)

A. There were.

QL What were they?

A. Well, as I have stated before, there were

abrasions of the skin.

Ql. Where were they?

A. Well, more about the back and the left groin

than anywhere else, but you could see evidences of

abrasion in a great many different places on his

body.

Q. Did you attend him, Doctor, since then, after

you made your first visit? After you called, you

examined him? A. Oh, yes.

Q. And gave him medical attention. Did you still

continue the case ?

A. For about three months, as I recall it.

Q. For about three months? A. Yes.

Q. What was the extent of Katzeek's recovery

during those three months? [95]

A. Well, he didn't make a good recovery at all.

Of course, after he reacted and had become con-

scious, he was in great pain, but he recovered some-

what from the severe pain he had in the three

months.

Q, Was such recovery as he made during that

three months a permanent recovery, or was it sub-

ject to relapse? What I mean to say is whether

that which he gained towards recovery, would it

relapse and his pain or his various ailments resume

during those three months?

A. Why, so far as the injury to the cord is con-

cerned, that has been progressive.
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Q. That is progressive? A. Yes.

The COURT.—What do you mean by the *'eord"?

A. The spinal cord.

Q. It was progressive during the three months in

which you attended him?

A. I didn't mean that. I mean that it has been

progressive.

Q. But I mean during the three months men-

tioned. I want the jury to understand his general

condition as to whether or not there was a relapse

during the three months and as to his suffering?

A. During the three months, I couldn't determine

any very great change in three months' time; that

is, after it had gone, say, a week, then in the subse-

quent three months, I didn't note but very little

change.

Q. You never attended him at Haines since then,

have you. Doctor?

A. Since about three months after the accident,

no.

Q. No? [96] A. No.

Q. Have you ever seen him since you ceased giv-

ing him medical attention? .

A. Yes; I examined him in Doctor Dawes' office

the other day.

Q. In Doctor Dawes' office?

A. He was present at the examination and helped.

Q. Who was present at the time you examined

him?

A. Doctor Dawes and yourself; Mr. Robertson

came in later.
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Q. What condition, Doctor, did you find him in

then? Just make a report to the jury of your ex-

amination and of the results of your examination

—

I mean of Doctor Dawes' examination.

Mr. ROBERTSON.—Now, I didn't quite under-

stand the question.

(Qfuestion repeated by reporter upon request of

the Court.)

Mr. ROBERTSON.—Well, I object to his making

a report of Doctor Dawes' examination. If he

wants to make a report of his examination that is a

different thing, if the Court please.

Mr. LEFEVRE.—Well, I will ask that Doctor

Dawes be deleted. Doctor Dawes' examination.

The COURT.—You ask what?

Mr. LEFEVRE.—I ask that he be taken out of

my question. I'll put the question over again.

Q. What was the result of your examination,

Doctor, at that time? What did you find?

A. Well, we found— I found that there was a loss

of sensation in the lower limbs from the hips down.

That was demonstrable. I could only give an

opinion as to the [97] loss of pain. We have no

way of measuring the loss of pain, but it would indi-

cate injury to the cord about the, or degenerative

process in the cord about the second or third lumbar

vertebra.

Q. From what?

A. About the second or third lumbar vertebra.

Q. That is the second or third section of the back-

bone?
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A. No, sir; the second or third lumbar vertebra.

Q. What is that, Doctor?

A. That is the last lumbar vertebra where it joins

the sacrum, at about the level of the hips.

Q. Yes.

A. And two or three sections above the level of

the hips.

Q. Well, would that condition produce or cause

pain?

A. It would be likely to; yes. I should think it

would.

Q. I beg your pardon?

A. I should think it would.

Q. There is no way of knowing the extent of Dan

Katzeek 's suffering, is there, except through him-

self? A. No way that I am

—

Mr. ROBERTSON. — (Interrupting.) Wait a

minute. I don't understand the question.

The COURT.—He asked him whether there is

any way of determining the extent of plaintiff's

suffering. That is the question, isn't it?

Mr. LEFEVRE.—That was it.

A. No way that I know of.

Q. Now, you say that there is a lack of feeling

and sensation from the hips down ?

A. In the skin, anyway. [98]

Q. In the skin? A. Yes.

Q. Is that what is termed medically an anaesthetic

area? A. Yes, sir.

Q. Doctor, as near as you can remember it, how

far up his body does it extend?
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A. From the hips downward.

Q. From the hips down. And there is no feeling

there at alH

A. I couldn't determine that there was any.

Qi. Beg pardon?

A. I couldn't determine that there was any.

Q. Couldn't what?

A. Couldn't determine that there was any.

Q. Couldn't determine that there was any. How

did you attempt to determine it?

A. With a needle.

Ql Beg pardon? A. Needle.

Q. With a needle. And after going, with that

needle, over the whole surface of his body from his

hips down, you couldn't find any feeling?

A. No, sir.

Q. Are such injuries liable to get better? That

is, are the results of such injuries liable to get better

or worse or would they be progressive or would

they stop?

A. I have never known of them to be otherwise

than progressive.

Q Did you ever discover any anaesthetic area

upon Dan Katzeek's body before this examination?

[99] A. Yes, sir.

Q,. You did? A. Yes, sir.

Q. When was that, Doctor?

A. That was up at Haines before I left there.

IQ. Wliile you were treating him? A. Yes.

Q. What was the extent of the anaesthetic area

and where was it located upon his body at that time ?
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A. It involved most of the right thigh.

Q. Most of the right thigh? A. Yes.

Q. And now it extends from the right thigh

throughout all the lowef portions of his body?

A. Yes, sir.

Q. Now, Doctor, could a person in Katzeek 's

condition perform manual labor to the extent that

he could make his living by it?

Mr. ROBERTSON.—Oh, well, wait a minute. I

object to that as calling for a conclusion.

Q. All right, then. Could Dan Katzeek, under

his present condition, or under his condition from

the time at which you were called to treat him

until now, could he perform manual labor?

Mr. ROBERTSON.—I make the same (Objec-

tion.

Mr. LEFEVRE.—What is the objection?

Mr. ROBERTSON.—I object to it as calling for

the conclusion of the witness.

Mr. LEFEVRE.—Expert testimony, your Honor.

The COURT.—Ask him what is his opinion, as

to the result [100] of the injury with reference

to the performance of manual labor.

Q. State that, Doctor. Answer that question.

The COURT.—Since his injury.

Q. In your opinion.

A. In my opinion, I believe that he is incapaci-

tated.

Q. What?
A. I believe that he is incapacitated for manual

labor.
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Q. Now, Doctor, you testified as to what you had

discovered from your examination of Dan Kat-

zeek. I now would like to have you tell the jury

further what you know about Dan Katzeek's case

with regard to his pain, with regard to his suf-

fering, with regard to his ability for the func-

tioning of his body; that is to say, as you have

learned it not only from your investigation, but as

you have learned it from Dan Katzeek himself?

That is, while you were treating him from the time

you arrived there and continuously until the case

passed away from you.

Mr. EOBERTSON.—Your Honor, I'll have to

object to that question as calling, it seems to me,

for two or three different answers. It seems to

me that it involves two or three different ques-

tions and also it seems to me, it caUs for a con-

clusion.

The COURT.—He may answer. The question

is slightly involved. It covers the whole case, how-

ever.

The WITNESS.—I think I'll have to have that

question read over.

(Question repeated by court reporter.)

Mr. ROBERTSON.—Now, if he means by that

as to what Dan Katzeek told him, of course, I

shall also object to that [101] as hearsay and

that it would be a self-serving declaration.

The COURT.—What he learned?

Mr. LEFEVRE.—Your Honor, the authorities

are very clear upon the fact that what a plaintiff
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in a case of this kind would tell the physician mak-

ing the examination, is part of the case, because

at the time that a person is injured and is in great

suffering, he is not thinking about damage cases.

The physician has no way of knowing what a man
suffers except as he tells him, and that is a matter

which I think should go to the jury.

The COURT.—I understand that rule, but the

objection is that Dan Katzeek may have told him

something after he stopped examining him, under

your question.

Mr. LEFEVRE.—No.
The COURT.—If you would ask him to state

what he learned during the examination of Kat-

zeek or during the time that he was treating him,

why that would be a different question.

Mr. LEFEVRE.—I think that is the question

that I asked him.

The COURT.—I didn't understand it that way.

Did you understand it that way, Mr, Robertson?

Mr. ROBERTSON.—No; it didn't strike me that

way.

The COURT.—You understand the question, with

the qualification I put in, that you may give in

detail what you learned during the examination

with reference to his physical condition, that is the

plaintiff's physical condition, during the time you

were treating him as a physician and from your

examination subsequently made? [102]

Q. And taking into consideration what Dan Kat-

zeek told you with regard to his pains and his
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physical capacity, with regard to his suffering.

And I want a full conclusion or conclusions as to

his condition as to all those elements throughout

the time you were called to attend him and up to

the time that you ceased treating him, continuously

as a physician.

A. Why he suffered a great deal of pain and he

was unable to work.

Q. And he what?

A. And he was unable to work, as nearly as I

could determine. In fact, he suffered intensely.

Q. Suffered intensely? A. Yes.

Q. Where did he suffer?

The COURT.—In what parts of his body, you

mean ?

A. Well, one place in the left groin. There Avas

apparently a very severe strain there and consider-

able extravasation of blood. There was a large

swelling developed there. I'm sure that he suf-

fered intense pain from that, although it didn't

subside without suppuration.

Q. Did he suffer in any other portions of his

body?

A. Oh, yes; he claimed to have very severe head-

aches. Of course, that could onty be determined

by what he told me.

Mr. ROBERTSON.—Now, I move to strike that

as a self-serving declaration. The doctor himself

states that he couldn't tell a'bout that; that that

entirely depends upon what the man told him.
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There is no way of deterniiiiinj;- that except in that

way.

The WITNESS.—His headache, of course.

[103]

The COURT.—I will let it go to the jury for what
it is worth.

Q. Would such injury be liable to cause a man
headaches? A. Oh, yes.

Q. Now, an anaesthetic area will not interfere

with a man's locomotion; that is, with his walking,

would it?

A. To a certain extent, I suppose it does; yes.

Q. To a certain extent. Well, suppose you were

attending Dan Katzeek and he said he could not and

he did not walk, could you tell from your examina-

tion whether he could walk or not?

Mr. ROBERTSON.—Well, now, I object to that

as incompetent, irrelevant and immaterial.

The COURT.—Objection overruled. He may an-

swer if he knows.

The WITNESS.—What is the question again?

Q. The question is this: Suppose that Dan Kat-

zeek, during the time that you were treating him,

or at any time, told you that he could not walk and

he did not walk or would not wall^, could you tell

from your scientific knowledge, whether he could

walk or not? A. No ; I couldn't.

Q. No. Now, will you describe the progress, the

nature and progress of this illness or ailment, what

it may progress to in the future ; what it is liable to

progress to?
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Mr. ROBERTSON.—I object to that as too in-

definite.

The COURT.—What ailment? You say "this

ailment. '

'

Mr. LEFEVRE.—Mr. Katzeek's ailment.

The COURT.—Well, the Doctor described two or

three ailments. [104]

Q. You testified, Doctor, I believe, that Dan Kat-

zeek had progressive paralysis, did you not ?

Mr. ROBERTSON.—Now, if the Court please, I

don't think that the Doctor has ever testified to that

at all, thus far.

Mr. LEFEVRE.—Well, we will get what the

Doctor did testify to.

The COURT.—He may answer—whether he testi-

fied that the plaintiff had progressive paralysis.

A. I didn't testify to that.

Q. I beg your pardon?

A. I don't recall testifying to that.

The COURT.—Anaesthesia is what you are try-

ing to get at, isn't it?

Mr. LEFEVRE.—Yes; I remember.

Q. Oh, yes
;
you testified, Doctor, that this anaes-

thesia was progressing; that this anaesthetic con-

dition was progressing? A. Yes.

Q. Well, now, will you describe how that pro-

gresses? Now^ for instance, it has progressed

throughout the entire lower portions of his body.

Now, what is it going to do? What would be your

opinion as to what further progress, as to what the

further progress of that anaesthetic condition would

be?
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A. Why, I am of the opinion, my opinion is that

the further progress of the degenerative process in

the cord will result in paralysis, from that point

downward.

Q. From that point downward?
A. Yes; in the parts supplied by the cord from

there down. [105]

Q. Would you conclude that this anaesthetic area

would progress upward or spread upwards to the

higher portions of the body ?

Mr. ROBERTSON.—I object to that as calling

for a conclusion.

The COURT.—Well, he has put him on as an ex-

pert. He may answer what his opinion is.

Q. What is your opinion instead of conclusion?

A. Well, I haven't any very definite opinion on

that.

Q'. You haven 't any ?

A. As to the upward—^no. It might and might

not extend.

Q. It might or might not?

A. Extend upward
;
yes.

Q. That is to say. Doctor, that there is no way of

telling that it will not progress upward, the anaes-

thetic area? A. Not that I know of.

Q. It may or it may not ? A. Yes, sir.

Cross-examination.

(By Mr. ROBERTSON.)
Q. Doctor, the other day when you examined Dan

Katzeek in Doctor Dawes' office, how much did Dan
weigh? Do you remember or recall?
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A. I don't remember whether I made a note of

that or not.

Q. You can recall by looking at your papers or

records, can't you? A. I think 163.

Q. Do you recall what his height was?

A. Five feet five, I believe. [106]

Q. Now, in your opinion as a physician. Doctor, is

the weight of 163 pounds for a man that is five feet

five inches tall a fair weight?

A. Pretty good weight.

Q. It's a pretty good weight, isn't it. Doctor?

A. Yes.

Q. And were his limbs or feet under weight?

A. Well, very little, if any.

Q. They were pretty well covered with fatty

tissue, weren't they? A. Fairly well
;
yes.

Q. Now, then, prior to the time that you went

over to Tim Vogel's cannery on that occasion you

had never examined Katzeek, had you?

A. Before my call there?

Q Yes. A. I never had ;
no.

Q. You don't know what, if any, ailments he was

suffering from prior to that time, do you?

A. No, sir.

Is it not true that he may have had an anaes-

thetic area on his body at that time, prior to this

accident, so far as all you know about him is con-

perned ?

^ Oh there is a possibility of it, I suppose.

Q Z, you say that you described hxs braxn

Didyou dsr.be his brain as having been lacerated.
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A. Beg your pardon. I didn't describe liis ])rain.

Q. I don't mean to say that you described his

brain. I mean, did you say that his brain was

lacerated ?

A. I said that that was my diagnosis, that I be-

lieved it was. [107]

Q. What do you mean by that, that his brain was

lacerated ?

A. Well, it was that, that either the brain or mem-

branes surrounding it were toiTi.

Q. Was the skull crushed in any way?

A. No, sir ; not that I could determine.

Q. Well, were there any bones broken at all?

A. Not that I found.

Q. Not even down to the finger or toe bones, was

there. Doctor, so far as you ascertained?

A. No, sir ; no bone broken whatever, that I could

discover.

Q. He made no complaint to you of any bones

being broken, did be ? A . No, sir.

Q. And you discovered none? A. No, sir.

Q. And furthermore, in your examination the

other day, you didn't find that he had any bones

broken or fractured? A. No, sir.

Q. Or skull broken or fractured? A. No.

Q. Well, now, how would his brain become lacer-

ated without the skull being fractured or broken?

A. By a fall or by being violently thrown against

some object.

Q. How could you tell from the outside that he

had a lacerated brain?
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A. Could only tell by the symptoms that de-

veloped, of course.

Q. In other words, you don't know that he did

have a lacerated brain, do you?

A. I know that only from observing the symptoms

in this case [108] and judging from that.

Q. Well, don't you mean, Doctor, that he got a

pretty bad bump on the head instead of his brain

lacerated? A. No; I mean just what I said.

Q. You mean that his brain was actually lacer-

ated? A. In my opinion.

Q. Just what do you mean by the word "lacer-

ated"?

A. I explained that a moment ago—torn or

—

Q. (Interrupting.) You mean that the brain was

actually torn? A. Brain or the membranes.

Qi. Whatpart of it?

A. Couldn't tell as to that.

Q. Well, how severely or to what extent can a

man's brain or the membranes of it be torn and stiU

allow him to survive or live?

A. Oh, that varies with different individuals.

Q. To what extent do you think that Katzeek's

brain was lacerated or torn?

A. Oh, I couldn't tell as to the extent of it.

Q. You think it was to a very large extent?

A. Oh, I don't imagine it was very large or he

wouldn't have survived.

Q, Couldn't have. been much of an injury so far

as the brain is concerned, or he wouldn't have sur-

vived, would he*?
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A. Well, that, you can't tell definitely about that.

Q. Now, prior to this Katzeek case, doctor, what

is the last case that you had before that in which

the man was suffering from progressive anaesthetic

area in his body?

A. Oh, I don't recall now^ just what I had had.

[109]

Q. How many cases of that kind have you had.

Doctor, during your practice?

A. Not very many during my practice. I have

seen a good many of them during my schooling.

Q'. That was before you were graduated in 1903?

A. Yes, sir.

Q. Have you ever attended any case whatsoever

of this kind except this case, in actual practice?

A. Yes, sir.

Q. Who else did you ever attend?

A. My father.

Q. Sir? A. My father.

Q. How many years ago ? I mean a case in which

there was an anaesthetic area.

A. Well, that's what I mean.

Q. How long ago was that that you attended your

father?

A. Oh; that was about nineteen years ago.

Q. Aside from your father, who else did you

ever attend that had a progressive anaesthetic area ?

A. Why, I don't recall the names. I treated a

man in the Puget Sound country, at Eagle Harbor.

Ql How many years ago was that?
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A. Oh, that's a good many years ago, about some-

thing around twenty—over twenty years ago.

Ql That was 'before you came to Alaska?

A. Yes.

Q. How long have you lived in Alaska, did you

say?

A. Well, I have lived in Alaska since 1904.

iQ. What other patients or cases have you treated

in Alaska [110] besides Dan Katzeek where there

was a progressive anaesthetic area?

A. I don't recall.

Q. You haven't attended any, have you. Doctor,

that you can recall?

A. Yes, I think I had a case in Petersburg.

Q. You think you had a case in Petersburg?

A. Yes.

Q. How many years ago is it since you left

Petersburg? A. I left there in 1917.

Q. You moved away from Petersburg in 1917

and went to Kake, didn't you?

A. Well, yes, I was around Kake for some time.

Q. And then from there you eventually went up
to Haines, did you not?

A. I went to Tenakee. I cruised around in a

boat for several years after I left Petersburg.

Q. Now, then. Doctor, what time did you arrive

at the cannery?

The COUET.—When?
Mr. ROBERTSON.—This night, or this day.

A. The first time I was called?

Q. Yes, sir. A. I couldn't tell you.



vs. Dan Katzcek. 115

(Testimony of L. Pryer.)

Q. You don't recall the time that you got there?

A. No; I believe it was in the afternoon or even-

ing.

Q. Now, w^iere w^ere the a'brasions that you saw

on Katzeek's body? What abrasions do you re-

member having seen that you can actually recall

at this time?

A. More about the back and in the left groin

than anyw^here else. [Ill]

Q. Did you see any abrasions anywhere be-

sides on the back and the left groin?

A. Oh, yes.

Q. Whereabouts were they?

A. Well, in various parts of the body.

Q. Well, can you definitely mention where there

'were any others. Doctor, besides what you have al-

ready stated?

A. Well, I don't recall the exact location of

others. There w^re some about the head, too. I

recall that.

Q. Now, where did you find any contusions?

Where were the chief contusions that you found at

that time, the main contusions?

A. As I have said, about the back and the left

groin.

Q. Now, how about the head? A. Some there.

Q. Some there on the head, were there?

A. Yes, sir.

Q. Was there any in any other place besides

that? A. Oh, yes.

Q. Where?
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A. As I said, I don't recall except those, except

that they were all scattered over his limbs and his

body; various places; slight abrasions.

Q. Were there any on his thighs'?

A. I think so.

Q. Were there any on his shoulders'?

A. I believe there was.

Q. Now, were those on his shoulders more severe

than those on his head ?

A. Well, as to that, I couldn't say. [112]

Q. Now, what else was he suffering from at

the time you got there at the cannery that night, or

whatever time it was that you claim you got there,

Doctor ?

A. Well, on the occasion of my first call, he

didn't seem to be suffering at all. He was un-

conscious.

Q. Sir?

A. On the occasion of my first visit he wasn't

conscious of any suffering.

Q. He wasn't conscious of any suffering? Well,

as a matter of fact, wasn't he more or less nause-

ated at that time?

A. Not on the occasion of the first visit.

Q. When was it that you found him quite nause-

ated? A. Later; on the following day.

Q. On the following day you found him quite

nauseated? A. Yes.

Q. What was the cause of this nauseation?

A. Well, I couldn't say absolutely, but in my
opinion it was the injury to the brain.
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Q. You thought the nauseation was from the

brain at that time?

A. From the injury; yes. He was reacting from

the—

Q. (Interrupting.) How did he exhibit that

nauseation? Just tell the jury what exhibition he

gave of that or how he exhibited the fact that he

was nauseated? A. By vomiting.

Q. Was Dan actually vomiting while you were

there? A. He did; yes.

Q. Did you give him anything to cause him to

vomit? A. No, sir.

Q. He simply voluntarily vomited? [113]

A. Yes.

Q. And your conclusion at the time was, as a

physician, that it was due to the injury to the brain

that was causing him to vomit; is that correct?

A. Correct.

Mr. PAUL.—If the Court please, there is a ques-

tion, one or two befor.e the last one, in which Mr.

Robertson used the term "voluntarily." If he

means that the impulse came from Dan Katzeek,

we have no objections, but if he means that it was

an act due to the volition of Dan Katzeek, we would

like to know it.

The COURT.—Well, you can draw that out on

cross-examination.

(Question repeated by reporter upon request of

the Court as follows: "And your conclusion at the

time was, as a physician, that it was due to the
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injury to the brain that was causing him to vomit;

is that correct?")

Q. Now, then, Doctor, what conclusion did you

reach, in your opinion as a Doctor, as to which of

his injuries were the most severe?

A. At the time?

Q. Yes, sir; when you were then treating him.

A. In what way do you mean?

Q. Well, I understood you to tell us that he was

suffering from several different injuries or from

injuries to several parts of the body. Now, I want

to know which injury was the most severe?

A. The most serious injury?

Q. Sir?

A. The most serious injury, that is, as to per-

manent damage or as to the amount of suffering

involved? [114]

Q. Well, explain it both ways, if you want to, if

there is a distinction between the two. I asked you

as to the most severe or serious. I don't care.

A. Why, the injury—I considered the injury to

the brain and cord the most serious.

Q. You considered the injury to the brain and to

the spinal cord the most serious?

A. Yes, sir.

Q. Is that correct? A. Yes, sir.

Q. At that time, how was the injury to the spinal

cord evidencing itself?

A. Well, it wasn't very materially evident right

at the time, to my knowledge.

Q. Sir?
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A. Right at the time, the injury to the cord was

more or less overshadowed.

Q. Right at the time the injury to tlie cord was

more or less overshadowed?

A. I didn't determine that immediately.

Q. When did you determine that, Doctor?

A. When I discovered this anaesthetic area.

Q. When did you discover that?

A. Oh; I don't recall. It was some time after-

ward, though.

Q. Well, I understood you to tell Mr. LeFevre in

response to his questions, that you attended this

man for about three months during that time, after

the accident. A. Yes.

Q. Was it during that period that you mean you

discovered this. Doctor? [115] A. Yes.

Q. Then after you discovered that, then, what

did you do to find out— Is that what you mean,

that the spinal cord was then evidencing itself,

that the injury to the spinal cord was then evi-

dencing itself at that time, when you say injury to

the spinal cord? A. What was that?

Q. Well, after you found this anaesthetic area,

then what injury did you think, in your opinion,

was the most serious injury that he had sustained?

A. Why, I thought then that probably the injury

to the cord was the most serious.

Q. How was the injury to the cord at that time

evidencing itself when you reached that conclusion

or determination. Doctor?
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A. Well, definitely by this, by the development

of this anaesthetic area.

Q. Well, how was it evidencing itself indefi-

nitely? Was there any indefinite exhibition of it?

A. Well, yes; through his own description of

his trouble.

Q. Certainly. But I mean so far as your ex-

amination as a physician and surgeon disclosed.

A. Well, those things are not demonstrable, many
of them.

Q. They were not demonstrable?

A. You have to get at them from the evidence of

the patient himself.

Q. As a matter of fact, your diagnosis was largely

hinged upon what Katzeek told you, was it not,

Doctor? A. No.

Q. It wasn't? [116] A. No.

Q. It was in a large respect, though, wasn't it?

A. In so far as the loss of pain and inability to

walk, yes, to a certain extent, although I would

draw conclusions from the evidence of this injury.

Q. Now, just what was the final conclusion that

you reached at that time relative to this injury to

the spinal cord. Doctor?

A. Well, I reached the conclusion that there was

an injury to it.

Q. How was it manifesting itself?

A. Well, there was— He complained of weak-

ness of the limbs.

Q. Now, Doctor, is your recollection better at

this time than it was on November 3, 1923?
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A. November third?

Q. Yes. A. Why, no; I don't suppose it is.

Q, Sir? A. I don't suppose it is.

Q. Do you recall now that on November 3, 1923,

you wrote to the firm of Bogle, Merritt & Bogle, at

Seattle, relative to the injuries that Dan sustained?

A. I don't recall whether I did or not.

Q. You may have written such a letter, Doctor?

A. Maybe I did; yes.

Q. Sir? A. I think maybe I did.

Q. I will show you this letter and just ask you

whether or not you wrote it ?

A. (After examining letter.) Yes, sir. [117]

Q. Did you write that letter? A. I did.

Q. Would you say. Doctor, that your recollection

now of this injury that Dan sustained would be

better at this time than it was on November 3,

1923?

A. No, sir; I have no better recollection now.

Q. Sir?

A. I have no better recollection now.

Q. Now, in writing that letter, was it your inten-

tion to state correctly what you had found at the

time you were treating Dan Katzeek?

A. It wasn't my intention to go into full details

of the matter.

Q. It wasn't your intention to go into the full

details? A. No, sir.

Q. Well, now. Doctor, you didn't intend, in writ-

ing the letter, though, to state anything that was not

correct, did you? A. No.



122 Alaska Steamship Company

(Testimony of L. Pryer.)

Q. You intended to state what was correct, didn^t

you? A. Oh, yes.

Q. And was it your intention at that time to

state definitely your conchisions that you had

reached relative to Katzeek's injury during the

time that you were attending him as his physician?

A. Yes.

Q. Well, why was it, Doctor, that you didn't tell

them at that time that he had suffered this lacera-

tion of the brain"?

A. I don't know of any particular reason, why,

only that I [118] wasn't, I wasn't called on at

that time to give a full explanation of the case and

didn't feel that I was under any obligation to do so.

Q. Well, why was it that you didn't tell him at

that time that you considered the injury to the

spinal cord the most serious and severe injury that

Katzeek has suffered?

A. I don't know at that time whether I had dis-

covered that anaesthetic area.

The COURT.—Well, now, wait a moment. How
are you going to cross-examine this witness on

these statements without showing the letter to the

other counsel or introducing it in evidence or hav-

ing it identified or anything of that kind? You
can't do that.

Mr. ROBERTSON.—No; if the Court please,

but I showed him the letter.

The COURT.—You have got to bring it before

the Court so that the Court can understand what

you are cross-examining him about, and show it to
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the counsel on the other side l^el'ore you cross-ex-

amine him. You ought to iniderstand that.

Mr. ROBERTSON.—I take an exception to the

Court's ruling that way.

The COURT.—The Court will rule that way.

Mr. ROBERTSON.—Well, I take an exception

to the Court's ruling. I will offer the letter in

evidence.

The COURT.—You can have the letter identi-

fied ; show it to the other party. Without you show

it to the counsel on the other side, there is no op-

portunity to object to your cross-examination of the

witness.

Q. Doctor, during the three months that you ex-

amined Dan [119] Katzeek, he couldn't walk,

could he?

A. Oh, some of the time he could.

Mr. LEFEVRE.— (After examining letter.)

Your Honor, we have no objection to the letter, but

in order that the jury may better understand the

cross-examination, why, we would like to have Mr.

Robertson read it to the jury.

The COURT.—You offer it in evidence, Mr.

Robertson ?

Mr. ROBERTSON.—I'll have it marked for

identification, under the Court's ruling. Yes; I'll

offer it in evidence now.

The COURT.—It may be received.

(Whereupon said letter was received in evidence

and marked Defendant's Exhibit No. 2.)
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Mr. LEFEVRE.—We accept it in evidence and
ask that it be read to the jury at this time so that

they will be better able to understand the purpose

of the questions.

The COURT.—It may be read to the jury. If

you are going to cross-examine him on the letter,

it must be read to the jury.

Q. This letter, Defendant's Exhibit No. 2, is the

letter which you wrote, Doctor? A. Yes, sir.

Mr. ROBERTSON.—(Reading letter:)

"L. Pryer, M. D.,

"Druggist,
'* Haines, Alaska,

''November 3, 1923.

''Bogle, Merritt & Bogle,

"Seattle, Wash.

"Gentlemen:

"Replying to yours of October 22, I was called to

see Dan Katzeek on the 30th of May. Found him
in severe pain. Badly sprained and contused

about the shoulders, back and hips. He was also

nauseated several days, probably due to ingestion

of foul salt water.

"Had Dr. R. S. Loving of Chilkoot Barracks

[120] in consultation May 31.

"Injury to hip and pelvic articulations was most
severe. Made seven visits to him at the cannery

where he was injured, which is seven miles distant

from Haines. Saw Katzek four days ago. Move-
ment of hips is greatly restricted and painful, and
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it seems likely that there will be a pei-maueiil dis-

ability.

"Yours truly,

*'L. PRYER."
Q. Now, during that time Katzeek couldn't walk,

could he, when you examined him, during these

three months following May 30, 1923?

A. I believe that he walked some, the latter part

of it; yes.

Q. Well, he did walk part of the time, then?

A. I think so.

Q. To what extent did you see him walking at

that time?

A. I don't remember just how much he did.

Q.' You don't remember how much he did.

A. No, sir.

Q. He wasn't actually bedridden all that time,

was he? A. I think not all the time.

Q. How long did that last before he got up and

commenced to walk?

A. I don't recall how long.

Q. Of course, he w^asn't walking the first day,

or the first evening that you saw him?

A. No, sir.

Q. Do you recall how soon after that he did

walk? A. No, sir.

Q. Do you know whether or not he was walking

the second time that you saw him?

A. Oh, no. I know he wasn't walking the second

time I saw him; certainly. [121]
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Q. How long after you first saw him was it be-

fore you made your second trip?

A. The second day.

Q. How many visits did you make altogether?

A. To the cannery?

Q. Yes.

A. I don't recall how many. I have a record of

it.

Q. Did you attend him in any other place except

at the cannery?

A. He came up to Haines and I treated him

there.

Q. He came up to Haines? Katzeek came to

Haines and you treated him there? A. Yes.

Q. Did he call at your office at your store or

house ? Is that where you treated him ? A. Yes.

Q. Did he walk there?

A. Well, later on he did; yes. He stayed at

the cannery to a considerable extent.

Q. What I mean to say is that when he got down

to Haines at the time that you commenced at-

tending him up at the village from Haines, did he

walk down to your store or office? Is that the way
he got there ? A. Yes ; he did at times.

Q. Sir? A. He did at times.

Q. Did you call at his house at Haines?

A. I don't recall.

Q. For whatever attention you gave to him at

Haines, he came to your store, your drugstore?

[122] A. Yes.

Q. And that is where you attended him?
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A. Yes.

Q. Did you see him on crutches'?

A. I don't remember as to that.

Q. Did you ever see liim use crutches?

A. I don't remember whether I ever did or not.

Q. You don't ever remember whether you did or

not? A. No.

Q. Do you know where his home was in Haines?

A. No; I don't.

Q. Is your store there on Main Street?

A. Yes.

Q. How far is the Indian village from your store?

A. Well, Indians live on both sides; natives

live on the beach and there's natives living on

around towards the

—

Q. (Interrupting.) Where did Katzeek live?

A. I don't know.

Q. On the road? A. I couldn't tell you.

Q. Doctor, were you rather surprised Avhen you

heard that Katzeek 's wife had given birth to a child

this past summer?

A. I didn't know anything about it.

Q. Well, you heard Katzeek say that on the wit-

ness-stand yesterday, didn't you? A. I did not.

Q. Sir? A. I did not.

Q. Well, assuming that Katzeek did so testify

yesterday on the witness-stand, that his wife had

given birth to a child this past summer and that the

child was his, and [123] from your diagnosis of

his injury, would you not be rather surprised to

hear of such a fact?
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A. I don't know as I would particularly.

Q. You don't know whether you would or not?

A. I don't think I would be particularly sur-

prised.

Q. In other words, Doctor, this injury, this

anaesthetic area that you have told us about, isn't

such an injury as would in any wise injure the

procreative organs of the human body, is it?

A. I am not able to say whether it would or

wouldn't.

Q. You don't know whether it would or wouldn't?

A. At that stage of the

—

Q. (Interrupting.) Sir?

A. I don't know whether it would or wouldn't at

that stage of the trouble.

Q. You stated on your direct examination that

Katzeek didn't make any recovery at all, didn't

you?

A. I don't think I stated anything of the kind.

Q. Well, perhaps I misunderstood you. Doctor.

I don't intend to misquote you, but I thought you

said that. He did make a recovery, did he not?

A. I said that he recovered in so far as being

in less pain was concerned, than he was a few days

after the injury.

Q. In considerably less pain, wasn't he?

A. Oh, yes; and he recovered some action of his

limbs, of course, too. He couldn't walk at all at

first.

Q. Sir?

A. He couldn't walk at all at first.
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Q. He couldn't walk at all? A. No. [124]

Q. Now, then, in reviewing your own experience

during the three months mentioned, you know he

wallved to your office or to your store from where

he lived at Haines?

A. I don't know whether he walked from where

he lived. I know he drove up in an automobile

several times to the store.

Q. You know he drove up in an automobile sev-

eral times to the store? A. Yes.

Q. You recall that? A. Yes.

Q. You recall his coming up the street or dowTi

the street, whatever you call it, and getting out at

your' store? A. Yes.

Q. How many times did he come in an automo-

bile? A. I don't recall.

Q. You recall that he came in an automobile, but

you can't recall that he ever walked, is that it?

A. Well, he may have walked and he may not. I

don't know.

Q. But you know that he w^alks now, don't you?

A. Oh ,Yes.

Q. Well, now, as a matter of fact, so far as actual

pain and suffering are concerned, a physician can't

tell what amount of pain or suffering a man is un-

dergoing from an injury except by what the patient

tells him ?

A. Oh, you can't tell the amount of pain that he

suffers; no. One person will suffer more from the

same amount of traumatism than another appar-
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ently. Anyway they exhibit more evidence of suf-

fering.

Q. Now, so far as you know, the injury affecting

the sensory [125] nerves, it hasn't affected the

motor nerves at all, has it ?

A. Apparently it has.

q. Sir?

A. Apparently it has. As I said it, it is not de-

monstrable.

Q. You can't demonstrate that, can you?

A. Not absolutely.

Mr. ROBERTSON.—I think that is aU.

Redirect Examination.

(By Mr. LEFEVRE.)
Q. This matter of the anaesthetic area and its

progression is something that is familiar, generally

familiar in the profession or to the profession, is it

not? A. I think so.

Q. Well, could you discern such a condition by

the methods that you had of discovering and test-

ing it, as well on a fat person as on a lean person?

A. I think so.

Q. When you prick through into the fatty tissue,

it will hurt as much as though there was no fatty

tissue there, will it. Doctor?

A. I suppose the sensation in the skin would be

about the same.

Q. About the same sensation. Now, Doctor, is

it as strong an instinct as there is in humanity, the

instinct of reproduction? Is there any other

stronger human instinct, Doctor?
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A. I suppose not.

Q. There is not. And that instinct will find an
outlet, will [126] it, regardless of pain, condi-

tion and circumstances?

Mr. KOBERTSON.—Wait a minute. I object to

that as argumentative.

Mr. LEREVRE.—Well, all rigM, then. I'll be
less argumentative.

Q. Now, will that instinct not be manifested at

times, regardless of the condition of a person's
health, the condition of the person's locomotory
powers or any condition of grief, of happiness, of
pain or lack of pain? A. It appears to be so.

Mr. ROBERTSON.-Wait a minute. I object to

that as argumentative.

The COURT.—Objection overruled.

Mr. LEFEVRE.—No; I am not argumentative.
I 'm just asking him. I 'm just—
The COURT.— (Interrupting.) Well, here. I

have overruled the objection and the witness has
answered the question.

Q. Well, does that reproductive instinct become
manifest regardless and in spite of all the condi-
tions that I have described ?

A. Oh, I think at times it would.

Q. At times it would. I want to ask you, with
Mr. Robertson's permission and if Mr. Robertson
objects, then with the Court's permission by re-
calling the Doctor, how long did Katzeek remain
unconscious after you arrived to attend him the
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first time; that is, at tlie time of the accident on

May .31st?

A. Well, he was unconscious while I was there

the first visit.

Q. How long were you there, Doctor? [127]

A. I don't recall exactly. I suppose an hour or

an hour and a half, maybe.

Q. An hour or an hour and a half. That's aU.

Recr ss-examination.

(By Mr. EOBERTSON.)
Mr. ROBERTSON.—I also ask permission to

ask the Doctor another question or two, if I may.

I admit it isn't exactly recross-examination.

Q. Doctor, after you examined Dan or attended

Dan at Tim Vogel's cannery at Haines, during the

spring of 1923, or summer, for some three months,

as I understood you to say—is that correct ?

A. Something like that.

Q. After that, when was the next time that you

ever attended him? When was the next time that

you made an examination of him at all?

A. Doctor Dawes' office.

Q. Just Tuesday of this week?

A. I believe it was Tuesday.

Q. Well, anyway, the fore part of this week?

A. Wednesday, I believe it was.

Q. But in between that period, then, from about

the latter part of August, 1923, up to some time

this previous week, or this present week, you never

made any examination whatsoever of Dan Katzeek,

did you?
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A. I don't recall just how long he was, or how

long it was the last time he was in my i)lace, after

he left there. It may have been considerably

longer or it may have been—I don't know when he

left, to tell you the truth. [128]

Q. Well, he has testified here, Doctor, that he

came down here to Juneau a short time after last

Christmas, if I correctly understood him on the

witness-stand. A. After last Christmas'?

Q. Yes.

A. Well, then I must have seen him longer than

three months after the injury.

Q. But I mean the time that you attended him.

A. Well, there was a considerable period of time

after the injury— Now, that three months is en-

tirely approximate.

Q'. Let's put it this way: Prior to the time that

you examined him in Doctor Dawes* office here this

week, what lapse of time had taken place previously

to that since you had last made any examination

of him? A. That I don't know.

Q. Well, can't you give us your best recollection of

it, or your best estimate of it ? Was it a year or a

week or a month?

A. Well, it must have been a year soiywaj.

Q. Now, during that year, as a matter of fact,

Doctor, you don't know what Dan Katzeek was
doing, do you?

A. No; I didn't know anything about him.

Q. Have absolutely no personal knowledge what-

soever on that, isn't that correct? A. Yes, sir.
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Mr. ROBERTSON.—That's all.

Redirect Examination.

(By Mr. LEFEVRE.)
Q. Doctor, did you attend Dan Katzeek shortly

before you wrote that letter? [129]

A. Did I attend him shortly before that?

Q. Yes. Before you wrote the letter on Novem-

ber 8th.

A. I'm inclined to think that I did, before and

after.

Q. Before you wrote the letter?

A. And afterwards also.

Q. And afterwards also ? A. I believe so.

Mr. LEFEVRE.—That's all.

TESTIMONY OF STEVE PERRIN, FOR
PLAINTIFF.

STEVE PERRIN, called as a witness on behalf

of the plaintiff, having been first duly sworn, testi-

fied as follows through the interpreter heretofore

sworn to act as such during the trial:

Direct Examination.

(By Mr. PAUL.)

Q. What is your name ? A. Steve Perrin.

Q. Steve Perrin; is that it? A. Yes.

Q'. Where do you live?

A. I living up at Haines.

Q. Do you know Dan Katzeek?

A. Yes, sir; I do.
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Q. Do you know whether or not Dan Katzeek has

been hurt? A. Yes, sir; I do know.

Q. What was that?

The INTEKPHETER.—He know it, he said.

Q. Do you know the time when he was hurt?

A. Yes, sir.

Q. Well, tell the jury what you know about Dan

Katzeek 's getting hurt. [130]

The COURT.—What did he say?

Mr. PAUL.—He asked, "Am I to tell?'^

The COURT.—Oh.
Q. Tell the story.

A. The first time I knew it was when he was

working at the cannery. Somebody notified us that

the steamer was coming in that day.

Q. What cannery was this?

A. It was the Haines Packing Company, in the

evening about six o'clock.

Q. Go ahead and tell what happened.

A. While we was eating at the house, we hear the

whistle, blowing the whistle. While we are eating

our supper, we seen the steamer was coming in to-

wards the wharf. We made a run towards the

steamer and while we was there Dan Katzeek was

there before us. He was standing on the wharf

when we got up to the wharf. While the steamer

was landing there, they throw the heaving line to the

wharf from the steamer. When they threw this

line on the wharf, Dan went for the line. He got

hold of it. I myself and the other fellow went and

tried to help pull the line in. We got the line up
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on the wharf and put a line up to a post, and there

was a stern line also put on the wharf and we

hauled it in. When we hauled that line in, we put

them on that pile and everything was ready then.

After they heave the lines, the boat was up to the

wharf then and they was ready to hoist the boiler

up then. When I look at the boiler I see a colored

man was around the boiler.

Q. He said a black man. [131]

The INTERPRETEE.—Well, a colored man is

a black man.

A. (Continuing.) I see him when he hook the

hook on the boiler. After this man hook the hook

on the boiler, the man at the winch was taking

slack in.

Mr. ROBERTSON.—Repeat that last answer.

(Whereupon the following was repeated by the

reporter: "After this man hook the hook on the

boiler, the man at the winch was taking slack in.")

A. (Continuing.) While the man at the winch

hauling all the slack in, the other colored man take

some kind of a board and hit the string with it.

While this man was at the winch, moving the boiler

up, he had his two hands on the lever of the winch.

He kind of make a little jerk while he was coming up

little at a time. All the time he lift up, he was

jerking it in place. Finally he lift it up little

higher. Then, that time the hook give way.

Q. Now, I ask you this question: Did you testify

that the man at the winch was jerking the boiler

as it was being lifted?
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Mr. ROBERTSON.—I object to that, if the

Court please. It's very leading. Mr. Paul under-

stands what this person said.

Mr. PAUL.—I don't lilve to argue with the in-

terpreter, but the man has testified that the man

at the winch was jerking it and I want that to get

to the jury; that's all I want.

The COURT.—Ask him to repeat what he said

about the man and the wdnch.

A. Yes, sir; he make jerk on every lever that he

had his hands on. After this line is all busted, this

guy was [132] laying towards the w^harf. As

soon ,as this line broke, that was hauling up the

boiler, the guy went right towards the boat then.

Q. Just a minute. Ask him which line broke.

A. Well, there's a guy; there's a guy and there's

a rope leading to the wharf. Every time she haul

up the stuff, they have to haul that ashore and make

it fast to the wharf to keep the guy in one place.

Q. Now, ask him if that line led to the wharf or

did it lead to the side of the ship.

A. It was fastened to the boat, on the side.

Q. Go ahead.

A. After this line give way, that make kind of a

swing on the rope and when he see it, the rope was

coming towards him, he dodged. Quite a little

from the top of my head to that rope slung around.

Mr. ROBERTSON.—What was the last answer?

The COURT.—Quite a little from the top of my
head to that rope as it s\saing around.

The REPORTER.—Slung around.
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The COUET.—Go ahead.

A. Dan was standing from me how far from the

table to where I am sitting, and the other two par-

ties were there all the time.

The COURT.—What did he say about the other

parties ?

The INTERPRETER.—They was right there in

the same place where they stand. After, when they

seen the line coming towards them, Dan make turn

around to dodge from that rope and the rope hit

him just like as you throw a piece of rock away

from your hands. He said when he got hurt

[133] there's some kind of iron bars around that

steamer. He went right against it and from there

we don't know where he went to.

Not little long after this man was missing, Dan
hollered out—Joseph Allen hollered out that Dan is

overboard, and that man who said this man went

overboard, he was rimning, and hollering. While

this man was running, I went and looked to see

where he was. While I went near to look for him,

I seen the line from the wharf was leading down to

the water. When I looked down, I see bubbles com-

ing up from the water. I got hold of the line just

to pull it up; just to see if there was anything on

it. While I was pulling on it, I see him. I see

Dan in the water. When I see him, his legs was

in it. When we hauled him up, we looked at it.

Somebody went to work and had a net put over-

board to catch some crabs, and on that, on that

crab net, there was three places where they made
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it fast. Aroimd there he had his arms through one

of them. When I got him up on the top of the

water, I could hear him, he takes breath once in a

while. And then somebody aboard the steamer

grabbed hold of this stepladder. It's rope on each

side and across that, the cross-pieces is made out of

wood, and the side is made out of rope. When they

put this ladder overboard, it don't reach to the place

where the man was. But this colored man got on

the ladder and went down. When this colored man
went down as far as he can on this ladder, he made

a jump to a pile. I myself, I had this man on top

of the water. While I had this man on top of the

water, this colored man [134] slip himself down

on the pile, down to the water where this man was

on, where this man was laying.

Q. Do you mean Dan Katzeek as ''this man"?
A. Yes, he said Dan. This colored man seen this

man floating on the top of the water. While this

man slip himself dowTi to where Dan was floating,

he got hold of his hand and the other hand was on

a pile.

The INTERPRETER.—That means the colored

man got hold of Dan's hand. The colored man had

his hand around the pile at the same time.

The WITNESS.— (Continuing.) While this man
was floating on the top of the water, some of the

people went and got, they got a canoe down there,

an Indian canoe, down in the water and got out

to where this man was floating and that colored

man; when they get to the place where the colored
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man was, that colored man got into a boat from the

pile and still he had hold of this Dan's hand. As

soon as this colored man got into a canoe, he 's the man

that got Dan into a canoe and they took Dan ashore.

As soon as they got Dan ashore, everybody went to

see him. I was the only man left alone at the

wharf.

The COURT.—Now, is that about all on this

branch of the case"?

Mr. PAUL.—Well, he is still to identify what

broke and what hit him.

The COURT.—All right. Go ahead. Tell him

to go ahead.

The WITNESS.—While I was there at the wharf

myself, I seen what part of the line was broke then.

I seen when they was fixing it. After they got

everything ready that was broke, they try it again

to hoist it up again— [135]

Mr. ROBERTSON.—(Interrupting.) Now, wait

a moment. If the witness is going to go ahead and

tell something about this boiler falling again, I

want to object to it as incompetent, irrelevant and

immaterial and as being no part at all of the acci-

dent to Dan Katzeek, and I ask that the witness be

instructed not to give any statement as it appears

that he is about to do now.

The COURT.—I don't know whether he is or not.

Mr. ROBERTSON.—It seems to be along that

line.

Mr. PAUL.—We intend to ask him if there was

another breakage, but we might as well argue the
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question now. It's twelve o'clock and the jury can

go.

Whereupon a recess was taken to 2 P. M.

Saturday, December 19, 1925.

Court convened pursuant to recess at 2 P. M.

After argimient by counsel on the admissibility of

evidence of another breakage, after the occurrence

of the injury, the Court ruled as follows:

The COURT.—I don't think that the rule you

have stated can be applied to this case by analogy.

In this case, the allegations are that the tackle was

inadequate to support the boiler that was being

raised. The proof before the Court at the present

time is that the accident occurred. There is no

proof how the accident occurred or what part of

the machinery was broken yet before the Court.

The question arises then, in this case, as I under-

stand it, whether they can show that after repairs

were made immediately after the accident alleged

to have happened and while they were attempting

to raise the same boiler, practically under the same

conditions, another [136] accident or another

breakage of the tackle occurred.

Now, that is relevant for two reasons: First, to

show the weight of the boiler proposed to be

raised, and second, to show the inadequacy of the

tackle to support that weight. Now, it is a general

rule of law that where the knowledge of the ac-

cident is peculiarly within the breast of the de-

fendant, or where the cause of the accident is

peculiarly within the knowledge of the defendant,
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the Court will allow an amendment to be made to

cover the admissibility of testimony as to the cause

of the accident; and it seems to me now that in

view of the allegations in the complaint that the

negligence of the defendant, in one particular, was

in the failure to furnish adequate tackle, this be-

comes very relevant, and I will overrule your ob-

jection.

Call the jury in.

Mr. ROBERTSON.—We take an exception.

STEVE PERRIN (on witness-stand).

Direct Examination (Resumed).

(By Mr. PAUL.) •

Mr. ROBERTSON.—Now, before we start, I

am going to ask if the Court please, that the counsel

be required to put the questions to the witness in-

stead of simply letting the witness go ahead and

giving me no chance to make any objections to

what is said. I ask that the counsel put specific

questions to the witness so that I will have some

chance of raising my objections to the testimony.

The COURT.—Very well.

Mr. PAUL.—Will the reporter repeat the last

answer ?

(Whereupon the reporter repeated the following

answer: [137] "After they got everything ready

that was broke, they try it again to hoist it up

again.
'

'

Q. Will you interpret what was read so that he

will know just where he is?
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A. Yes, sir; that was my statement.

Q. You testified, then, that after Dan Katzeek was

hurt, the men on the boat fixed some part of the

lifting gear, did you?

Mr. ROBERTSON.—If the Court please, it is

very leading.

The COURT.—Well, he is just repeating what

his testimony was. Objection overruled.

A. Yes, sir.

Q. And then you testified that immediately after

this they lifted the boiler the second time and again

it fell?

Mr. ROBERTSON.—Now^ if the Court please,

he has not testified to that at all.

The COURT.—No.
Mr. PAUL.—Well, I'll withdraw it. I misunder-

stood him, your Honor.

Q. Now, after the employees had fixed the thing

that broke, what did you do?

A. I was there at the wharf standing, looking

at the parties that fixed that thing that was 'broke.

Q. As you stood there, what did you see?

Mr. ROBERTSON.—Now, wait, if that question

is directed to the matter to which I made an ob-

jection, I want to make the objection that it is

incompetent, irrelevant and immaterial. I can't

tell from the question whether that is what he pro-

poses to elicit or not.

The COURT.—Objection overruled. He may
answer. Tell what you saw. [138]

A. I seen that thing what was broke.
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Q. Can you describe the thing that was broken?

A. I got that thing in my possession; that thing

was broken.

Mr. PAUL.—Now, if the Court please, in order

to give the counsel on the other side a chance to

object, he has with him the thing that he says

corresponds with w^hat broke, and w^e would like to

have that presented merely for illustration and

for that purpose only.

The COURT.—Any objection?

Mr. ROBERTSON.—Well, I don't know what

that is going to be yet.

Mr. PAUL.—Well, it's a shackle.

Mr. ROBERTSON.—Well, I just simply have

my regular objection. I don't care about that par-

ticular thing—just illustrative of some part of the

testimony as I understand it.

The COURT.—Go ahead.

A. It is just the same thmg as this (exhibiting

shackle) but it is bigger than this. This part of

this iron is broke right there. (Indicating.)

Q. Was that a part of the lifting gear?

Mr. RiOBERTSON.—Wait a minute. I object

to that unless he is qualified and knows that that was

part of the lifting gear.

Mr. PAUL.—What I want to ask him is this:

The COURT.—(Interrupting.) Well, you have

asked him the question. Let him answer.

Mr. PAUL.—I was going to ask him this

:

Q. What part of the boat, or to what part of
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the boat, if at all, was this thhig aftLxcd or fastened

to?

A. Yes; this thing, this gear was laying right

on the boat. It was just laying there. [139]

Q. He said .... What does that mean?

A. Right on that side of the boat, on the top of

the rail.

Q. Illustrate to the jury, using your hand for

the side of the bow, how this thing was fastened?

A. This iron was fastened down to the railing

of the boat. It was iron and there was a hole

through the boat, so that when this iron comes down,

that iron goes right on to the boat like this (show-

ing), and there's a hole in the boat, and they put

this pin through like this (showing) to make it

fast to the boat.

Q. Do you know what became of the thing that

broke on the boat ?

A. Well, when I was there, they was placing a

new one into the place of the broken one.

Q. How long did you stand there, watching these

men working, doing that work that you mentioned?

A. I was there until the boat leave.

Q. After the men finished putting in a new one,

what did they do, do you know?

Mr. ROBERTSON.—I object to that as incom-

petent, irrelevant and immaterial.

The COURT.—Objection overruled.

A. After they replace this new one into the

broken one, the try to lift this boiler up again.

When they was hauling up the boiler even with
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the wharf, they kind of come back again, back

and forth, the boiler is working back and forth all

the time. When it come up the second time level

with the wharf, going back and forth, that thing

broke again. While this boiler dropped on top of

the deck, everything was loose, all the lines that

was [140] fastened up, was piled upon top of

the boiler, big part of it. I, when I see that ac-

cident, I move right off back to the cannery. I

was afraid to stand around.

Q'. Now, will you tell the jury the particular line

that broke when the boiler fell the second time"?

Mr. ROBERTSON.—The same objection, if the

Court please.

The COURT.—Objection overruled.

A. There is two little lines which is carried on

the boat. Those two lines meet below. There is

a hook on it which is fastened to the boiler, and

one of the lines which leads to the mast is the

one that broke.

Q. Did you know Dan Katzeek before he got

hurt? A. Yes, sir; I do.

Q. Will you tell the Court and jury whether he

was a sick man or whether he was well and able to

work.

The COURT.—Well-
Mr. ROBERTSON.—(Interrupting.) I dbject

to that, if the Court please ; it calls for a conclusion

of the witness. I don't know just what he is try-

ing to get at from this witness.
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The COURT.—You better change your (juestiou.

Q. Do you know how Dan Katzeek made a

living before he got huii: ? A. Yes ; I do.

Q. Tell the jury just what he did to earn his liv-

ing?

A. Yes, sir. During the summer-time why he

comes down from the place where he is staying and

myself, we all come down where I am staying.

I always meet Dan at the cannery. Dan stay

around the cannery there. I see him. He's a good

fisherman. He can catch more [141] fish than

any of the people up there.

Mr. ROBERTSON.—Now, if the Court please,

it seems to me that he has answered enough for

several questions as to how he has earned his liv-

ing in the summer-time, and I object to his giving

any further answer to that particular question.

Mr. PAUL.—If the Court please, the statement

is just this: that he doesn't know anything about

his winter's work. That is his own way of saying

it.

The COURT.—Well, he can answer that part

of it.

A. During the winter-time, Dan live about

twenty-five mile from our place. He's living in a

different town to me, and therefore I cannot testify

to his laboring through the winter.

Q. Now, tell the jury— Ask him this: Do you

know how Dan has made his living since he was

hurt?
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Mr. ROBERTSON.—Well, now, if the Court

please, I ask Mm to answer that question yes or no.

Mr. PAUL.—Do you know, is the question.

Q'. Do you know how he has made his living after

he was hurt? A. Yes sir.

Q'. After he was hurt? A. Yes, sir.

Q. How does he make his living since he has been

hurt ?

A. All I know the man is carving the silver,

—

Mr. PAUL.—(Interrupting.) I understood him

to say

—

Mr. ROBERTSON.—(Interrupting.) Well, I

don't think that Mr. Paul should interpret the wit-

ness' answers.

Mr. PAUL.—Well, if the Court please, he didn't

ssay [142] "All I know," and I want the an-

swers of the witness to get to the jury, what he

really says.

The COURT.—Ask him to repeat the answer.

Better repeat the question.

(Following question repeated by the court re-

porter: "How does he make his living since he

has been hurt?")

A. He said I seen him carving the silver.

Q. Have you seen him fishing since he got hurt?

The COURT.—What is his answer?

A. No, sir.

Q. Going back to the time when Katzeek got hurt,

tell the jury the condition of the tide.

A. The question that you put to me, I can 't under-

stand that.
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The COURT.—Ask liim whether the tide was

liigh or low, or

—

A. It was low tide.

Mr. PAUL.—That will be all.

Cross-examination.

(By Mr. ROBERTSON.)
Q. What relation, Steve, are you to Dan Katzeek ?

A. He says he's living up way up on the river and

I am staying down at Haines.

The COURT.—He means is he your brother, or

your father or

—

A. According to our ways in Indian, he's my
stepfather.

Q. Dan Katzeek is Steve Perrin's stepfather?

A. Just follow the Indian tribe, the whole tribe.

Mr. PAUL.—If your Honor please, as to this

part,—and I'll ask the interpreter if I am not right

—that the word he's using is that he is related to

my father's [143] tribe and is in no sense of

the word does it mean stepfather.

Mr. ROBERTSON.—Well, I confess I don't

understand the Indian language, but I object to

Mr. Paul's telling what this man on the stand says.

I can't understand what he says and the Court

has selected the interpreter.

The COURT.—Well, you have got an interpreter,

too, here. You ask him the question again.

(Question repeated as follows by the court re-

porter: *'What relation, Steve, are you to Dan
Katzeek?")
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A. He said that is called, all these people's

friends is his stepfather; yes, sir.

Q. Who is his stepfather?

A. After Dan living over in Killisnoo, one of

them died.

f^. After Dan's people living over in Killisnoo

and one of them died?

A. Yes, sir; and one of them is living.

Q. But you and Dan Katzeek are Chilcat Indians,

aren't you?

A. Dan is living up the river and I am down at

Haines.

Q. They both belong to the same tribe, don't they?

The COUET.—Clan, I guess.

A. We have different tribes there. We got a

different name in our tribe.

Q. They belong to the same clan?

A. No, sir; we got a different clan.

Q. How long has he known Dan?
A. I have seen him for quite a while.

Q. How many years?

A, I did not put anything on the book.

Q. How many summers ago since you first knew

Dan? [144]

A. I know him for quite a while, but I cannot

tell you how many years ago. I did not count them.

Q. Who was it that took the lines of the steam-

ship "Cordova" on that day that Dan got hurt?

A. Which line?

Q. The head-line?

A. The line which is put on the wharf?
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Q. Yes, the line

—

A. (Interrupting.) Me and Dan myself. We
were there first.

Q. Have you got something else you want to say ?

The WITNESS.—Yes.
A. Joseph Allen was there. There was three

of us there.

Q. Steve, Dan and Joseph Allen, you three men
took the lines did you ?

The WITNESS.—Yes.
Q. Yes.

A. Yes, sir; there was three of us there.

Q. Steve, what pile did you put the head-line

over, or what pile did you fasten it to?

A. They got a regular pile, fixed for the pur-

pose when the steamer landed there, where they

can put that rope on the pile.

Q. Is that pile on the front of the dock or at the

back of the dock? If this (illustrating) is the

front of the dock, is the pile at the front of the

dock or at the hack of the dock?

A. The pile was right back of the wharf, the

first place where we put the line on the pile.

Q. I hand you these pictures, Steve, Defendant's

Exhibit No. 1, 2, 3 and 4 for Identification, and

ask you to look at [145] them and see if you know

what they are, if you can recognize, or if you know

the where there.

A. Yes, sir; this is the cannery. All the pictures

is there of the cannery.

Q. Tim Vogel's cannery? A. Yes, sir.
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Q. Now, Steve, I wish you would look at this

pile which I will point out to you on Defendant's

Exhibit No. 4 for Identification, and state whether

or not that is the pile that you and Dan and

Joseph Allen put the head-line over from the

steamship ''Cordova" on that day that Dan Kat-

zeek got hurt?

Mr. PAUL.—I object to the question, your

Honor, for the reason that that picture is not a

picture of the entire premises of the dock, and

there may be different piles there.

The COURT.—Well, he can answer it if he

knows. A. That is the pile.

Mr. PAUL.—If he knows ^

A. Yes, sir; I know this is the pile.

Q. That's the pile you are talking about. You
see this man right there, sitting right there, Mr.

Nowell (pointing). Do you see him?

A. Yes, sir; I know him.

Q. You see him in the picture, too? Do you

recognize him? Do you know him?

A. Can't make it out in that picture.

Q. Steve, you take a pencil and put a circle

around the pile where you say the head-line was

put. Just put a circle around it. [146]

A. I cannot make a picture of the rope where

I put it on there. There was a long rope from

that line. It's kind of big, long rope on it, ready

put on the pile. If there was a line tied up to

the pile I would make a picture how I tied it.

Q. Steve, I am not trying to get you to draw a
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picture of the rope. I just want you to make some

mark or a circle there so we can tell what pile

it is that you refer to. Put two cross-marks by it.

The COURT.—There are two crosses at another

place already on the picture, or some picture.

Mr. ROBERTSON.—I was going to refer to this

particular picture.

Q. On this picture, Defendant's Exhibit No. 4,

you put tw^o cross-marks near the pile that you

say the head-line was on.

Mr. PAUL.—If the Court please, we would have

no objection if the counsel will draw the circle

himself and ask him if that is the pile.

Mr. ROBERTSON.—Well, all right, I'll do that.

Q. Steve, I now ask you to look at this picture

again. Defendant's Exhibit No. 4 for Identifica-

tion, and see if the pile that you have been talking

about, that you put the head-line on, or that you

and Joseph Allen and Dan Katzeek put the head-

line on, is the one that has the circle around it in

ink now?

A. Yes, sir; this is the pile (showing).

Q. Now", Steve, who put the stem-line ashore?

Who tied up the stern-line?

A. After we make the stern-line fast, we run

from the stern-line? [147]

Q. After you made the head-line fast?

A. Yes, sir; after we make everything fast, we
go to the stern.

Q. Who ran for the stern-line?

A. The man that got hurt is the one that made
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the run first. I was next and the other man was

third.

Q. Did you help take the stern-line?

A. Yes, sir; I did.

Qi. Whereabouts did you put the stern-line, what

pile did you place it over or tie it to?

A. They got the things there for the purpose of

putting ropes on there, when they finish the wharf.

Q. Was the post or the pile that you put the stern-

line over, towards the front of the dock or to-

wards the back of the dock?

A. Back of the wharf.

Q. Did you put the stem-line over the same pile

that you put the head-line over^

A. He said there is a pile put in back of the

Wharf; it's a fixed place for it, you know, and there

is one pile is put there for the head-line and for,

one for the stern-line.

Q. Ask him to look at this picture, Defendant's

Exhibit No. 3 for Identification, and see whether or

not he can see in that picture the pile over which

he put the stern-lme on that day.

A. That is right back of this little shack right

there (indicating).

Q. Right back of the little shack that shows in

that picture?

A. Yes, sir; that is right behind that little shack.

[148]

Mr. ROBERTSON.—I'll put a cross-mark in ink

on the little shack.

Q, Look at the picture again, Steve, Defendant's
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Exhi))it No. 3 for Identification, and see if you

mean that the pile was right back or about where the

little shack is that I have a cross-mark in ink on?

A. Yes, sir; this is the same place. The pile is

right back of that little shack.

Q. After you put the stem-line over that post or

pile, Steve, then where did you go?

A. We standing around there at the wharf.

Q. Who standing around the wharf with him, if

anybody ?

A. Joseph Allen and Dan and myself and the

other man, and there's a whole lot of people that

was standing back on the wharf.

Q. What did you do standing there ?

A. I was not doing anything, but I was just

watching how they going to lift up that boiler.

Q. What was Dan doing?

A. He was standing there also.

Q. What was Joseph Allen doing?

A. Yes, sir; he was just standing alongside of

Dan.

Q. After you got the head-line over one pile and

the stern-line over the other, then did the steam-

ship "Cordova" come up to the dock, pull in along-

side of the dock?

A. Yes, sir; she makes a landing by pulling

ashore.

Q. She make a landing by pulling ashore on the

lines? A. Yes, sir.

Q. Were there any other lines put ashore from
the "Cordova" to Tim Vogel's dock at that time?
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I mean, any other lines by which the boat was fas-

tened to the dock besides [149] the stern-line and

the head-line?

A. Yes, sir ; there was some lines besides, too.

Q'. What were those lines'?

A. Quite a ways from the bow, right close, right

from the bow, up from the first line, there is a line

goes to the shore and the same way from the stern.

From the stern-line up a little ways, there is an-

other line goes to the shore.

Q. Were those lines fastened to the same two

piles that you have already been talking about to

which the stern-line and head-line were fastened?

A. They was different places.

Q. Were the piles to which they were fastened

up near the front of the dock, the face of the dock ?

A. Yes, sir ; right at the corner of the wharf there

is a place there where they can put the ropes on.

Q. Steve, did you help put those lines also over

those piles or that pile rather?

A. Yes, sir; I did help them put that line over

that.

Q. Who else helped to do that?

A. I have already called out the names a little

while ago, and we're the people that finished that

work.

Q. You mean that you, Steve, and Dan Katzeek

and Joseph Allen put those lines on the pile ?

A. Yes, sir.

Q. Were those lines made fast before the stern-
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line was made fast or after the stern-line was made

fast? A. After.

Q. Were they made fast right after you made

fast the stem-line, right after? [I'^O]

A. Yes, sir; after we got the stern-line made up,

then comes the lines from the place where he was

talking about.

Q. Do you know what they call those lines?

A. I did not know. If I was working out there

all the time I guess I would know the names.

Q. After you put those lines on, Steve, then where

did you go? A. We was on the wharf, standing.

Q. Who was on the wharf, standing ?

A. Joseph Allen and that man that got hurt was

along with me.

Q. What did Joseph Allen do after you put those

last lines on to the piles ?

A. He was not doing anything. He was just

standing in one place.

Q. Where was he standing?

A. He was standing on the wharf.

Q. What was Dan Katzeek doing?

A. He was standing alongside of the other man.

Q. What was he doing?

A. He was doing nothing.

Q. Where were you standing, Steve?

A. I was a little ways from them, as far as from

here to the table where I was standing.

Q. What were you doing, Steve ?

A. We was standing there watching that boiler

that was going to be lift up.
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Q. Were you watching the boat pull up along-

side the dock? A. Yes, sir.

Q. Was Dan Xatzeek standing there with you

also watching? [151] A. Yes, sir.

Q. After the ''Cordova" got up alongside of the

dock, Steve what did you do ?

A. We was there looking on.

Q. What did Dan do after the boat got along-

side of the dock, Dan Katzeek ?

A. He was there looking at it.

Qi. Was it daylight or dark?

A. It was daylight, in the afternoon.

Q. You couldn't see what was taking place on the

boat, could you, Steve?

The INTERPRETER.—What do you say?

Q. You could not see what was taking place on the

boat, could you ?

A. Yes, sir; I seen everything what is going on

on the deck.

Q. Who could see it?

A. We seen the colored man was working on the

deck. These people were going to hoist the boiler.

Q'. Were they in plain view, Steve, in plain sight ?

Was it so that you could see ?

A. Yes, sir; I can see pretty plain. It was day-

light. That is why I could see everything.

Q. Was Katzeek standing so he could see pretty

plainly ?

A. Yes, sir; he was there where he could see

everything.

Q'. Could Joseph Allen see, too?
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A. Yes, sir ; he was looking on.

Q. At that time, Steve, did the dock have what

they call a stringer along there; that is a timber, a

big piece of wood along the front edge of the dock,

at the time that Dan got hurt? [152]

A. Yes, sir,

Q. Did that run right along the edge of the dock,

on the face, or along the

—

The INTERPRETER.— (Interi-upting.) You

mean this way? (Indicating.)

Q. Right along the edge of the dock. Like that.

(Indicating.) A. Yes, sir.

Q. I ask you to look at this picture and state

whether or not the timber that you are talking about

has been taken away.

A. This timber was placed there in order to get

ready for the steamer coming in. He was the one

helped to put it there, too.

Q. What kind of timber was it?

A. There was a timber about this size (showing)
;

the same thickness on each side.

Q. Can you tell, by looking at this picture. De-

fendant's Exhibit No. 1, Steve, about where you

were standing on the dock, at that time, at the time

that Dan Katzeek got hurt?

A. Yes, sir; I could see it plain.

Q. He can see plainly where he was standing?

A. Yes, sir.

Q. Will you mark with a pencil about where you

were standing?



160 Alaska Steamship Cofnpany

(Testimony of Steve Perrin.)

A. This is about the place where I was standing,

right there (pointing).

Q. About at the place where that cross-mark in

ink appears?

A. Yes, sir; that's right there where there was

the crossmark.

Mr. EOBERTSON.—That's on Defendant's Ex-

hibit No. 1 for Identification. [153]

Q. This (exhibiting shackle) isn't the shackle that

was on the boat at the time, is it, Steve?

The COURT.—I think he said that that was

simply for illustration.

Mr. ROBERTSON.—It ought to be put in evi-

dence, it seems to me, if the Court please.

Mr. PAUL.—Well, I wasn't asking that it be

introduced in evidence, because I don't see that it

can be. It is not the same, and he testified that it

wasn't the same. It's merely to illustrate.

The COURT.—Merely to illustrate the kind. He
asked him first if he could describe it and he said

he couldn't. He said the other one was larger.

Mr. PAUL.—Yes ; he said that.

Q. The shackle on the boat, you say, was larger

than this shackle ? A. Yes, sir ; little bigger.

Q. Do you mean, Steve, that after they fixed it

one time, that then the shackle broke again the sec-

ond time?

A. That's a different kind of a gear that was

broke.

Q. The second time? A. Yes, sir.
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Q. You helped get Katzeek out of the water, after

he fell overboard into the water, did you, Steve?

A. Yes, sir; I am the man that pulled him out.

Q. You pulled him out?

A. Yes, sir; I draw him up to the top of the

water.

Q. Where was he when you pulled him out of

the water, with reference to the dock?

A. I was standing on the wharf and Dan Katzeek

was under the [154] water when I pulled him

out.

Q. Assuming that this desk is the wharf, the can-

nery back that way (indicating), the face of the

wharf toward you, the ship lying here, the head-line

over at this corner and the stern-line over at that

corner, point out, then, what part of it it was that

you got Dan Katzeek out of the water from.

A. Right, about right over this way; half way to-

wards the end (showing).

Q. Can you point it out any more definitely than

that? Is that the closest you can point it out,

Steve?

A. Yes; he said I point it out as close as I can,

but if I was on the wharf where I was standing, I

can tell you just exactly where I was.

Q. Whereabouts did the canoe come from that he

got into, or that he was put into by the negro?

Where did that canoe come from?

A. They dragged it down from the beach to the

water.
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Q. Did it come up that way (indicating) from the

wharf, hack from the hack of the wharf?

A. Yes, sir; that was on the other side of the

wharf, back of the wharf.

Q. Did he go up to Dan Katzeek's house, then,

with Dan, when they took him up on the beach with

the boat? A. No, sir; he did not.

q. You stayed out on the wharf, did you, Steve?

A. Yes, sir ; I stood there on the wharf.

Q. Whereabouts did you go, Steve, when you saw,

after you saw the thing break that you have men-

tioned and the rope come through the air? Where

did you go? [155]

A. I waited there till the boat went out.

Q. I guess you didn't understand my question.

What I asked is where he went or what he did.

Q. Where did you go when you saw the line, as

you say, come through the air?

A. After I seen that rope flying, I dodged myself

down.

Q. Where did you go at that time?

A. No place.

Q. You stayed right there, did you?

A. Yes, sir ; I was there in the same place.

• Q;. Did you stay on the dock and see them actu-

ally take the boiler off the "Cordova" and put it

on the dock? A. Yes, sir; I did.

Mr. ROBERTSON.—That's all.

Mr. LEFEVRE.—At this time, I desire to in-

troduce in evidence the Blue Book of rates and

guarantees of the Equitable Life Assurance Society,
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and, in order to save time, I have arranged with Mr.
Robertson that T may introduce this book in evi-

dence without being compelled to call the insur-

ance agent as a witness in order to authenticate it.

The COURT.—That's the mortality tables?

Mr. LEFEVRE.—Life annuity rates of males
and the expectation tables.

The COURT.—Mortality tables?

Mr. LEFEVRE.—No; not mortality tables.

There seems to be a difference between expectation
and mortality. I don't know exactly what the dif-

ference is, but the expectation table is what we de-

sire, or the information contained in the expecta-
tion table is what we desire to offer [156] in evi-

dence, and also the life annuity rates for males, and
I will ask to introduce in evidence pages 608 and
681 of these tables and that they be copied or in-

serted into the record so that we may use them
from the book in the courtroom to save time, and
that the place be noted hj the court reporter for
identification. Is that all right, Mr. Robertson?
Mr. ROBERTSON.—Well, I'll state my view of

it. I have no objection, if the Court please, to of-

fering the pages without calling the witness to

identify the book. I'm perfectly willing to agree
to that, but I don't want to stand here as conceding
that I agree that the pages should be entered. Of
course, I object to the whole book being offered on
the ground that it just simply encumbers the record;
but as I understood it, the Judge wants to offer

only two particular pages.



164 Alaska Steamship Company

Mr. LEFEVRE.—Only two pages.

Mr. ROBERTSON.—Of course, I object to page

609.

Mr. LEFEVRE.—608.

Mr. ROBERTSON.—Oh, 608, being the life an-

nuity rates of the males, on the ground that it is in-

competent, irrelevant and immaterial; and I will

also object to page 681 on the ground that it is

incompetent, irrelevant and immaterial. I don't

understand why it is that he doesn't offer the mor-

tality table instead of the expectation table. Fur-

thermore, if the Court please, I'll have to object to

this on the ground that it is my understanding that

these tables are compiled by actuaries upon the basis

or upon the assumption that the lives are those of

Caucasians or white people; and I object to it, if

the Court please, [157] until it is shown by com-

petent evidence that people of the Indian race, or

such race as this man belongs to, would^come within

the same tables as the Caucasian race.

The COURT.—I don't see the materiality of the

annuity table. Now, the life expectancy table is a

table showing the expectancy of life of men of dif-

ferent ages.

Mr. ROBERTSON.—Yes, sir.

The COURT.—The other, the annuity tables, I

don't see the relevancy of, but it may be relevant

to show the expectancy of a man of a certain age,

that is, as to the number of years a man of a cer-

tain age will live. Now, whether that is incor-

porated in the annuity tables in this book or in the
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mortality tables, or in the special life expectancy

tables, I don't know. I haven't seen the book.

Mr. PAUL.—There is a mortality table in the

book, but that only shows the number of people that

die every year of a certain age, and they have segre-

gated the expectation tables, showing how long each

one lives at the different ages.

The COURT.—I think that it is relevant in this

case to show that, but the annuity tables, I don't see

the relevancy of. If you can show that to me

—

Mr. PAUL.—Well, we'll withdraw the offer ten-

dering the annuity tables in evidence and confine

our request to the expectation tables.

Mr. LEFEVRE.—Your Honor, this is my idea in

offering to introduce the annuity tables : The insur-

ance companies have figured out how much, for in-

stance, one hundred dollars is worth on a man's life

in expectancy. They [158] have figured that

out. I won't say positively that it is, but I believe

that the courts have taken judicial notice of that

and that it is accepted in the courts.

The COURT.—That is where it is applicable in

insurance cases, but is it applicable in this case?

In this case, I suppose that you are seeking to prove

the loss of the earning power of this man during the

period of his natural life. Now, you can introduce

the expectancy table to show the expectancy of the

man's life.

Mr. LEFEVRE.—Yes.
The COURT.—But what is the purpose of show-

ing the amiuity tables?
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Mr. LEFEVRE.—The annuity tables will show

how much a man's earnings is worth over a life-

time if that was purchased from an insurance com-

pany.

The COURT.—It may be admitted in evidence.

Mr. ROBERTSON.—That one particular page?

The COURT.—That one particular page only.

Mr. ROBERTSON.—I'll take an exception.

The COURT.—Your objection is particularly

that it is [159] based on the Caucasian race?

Mr. ROBERTSON.—Yes, sir—

The COURT.—Well, I'll have to take it as it is

and the jury will have to consider it subject to your

objection. The court reporter can copy it as a part

of the record.

Whereupon said page No. 681 of the Blue Book

of the Equitable Life Assurance Society, of the

April, 1920, edition, was received in evidence and

marked Plaintiff's Exhibit "A," and is in words

and figures as follows, to wit:

PLAINTIFF'S EXHIBIT ''A."

"EXPECTATION TABLE.

INSURED LIVES.

Constructed from the foregoing Mortality Table.

Expectation Expectation Expectation

Years Years Years

Old Years Old Years Old Years

10 48.7 40 28.2 70 8.5

11 48.1 41 27.5 71 8.0

12 47.4 42 26.7 72 7.6
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13 46.8 43 26.0 73 7.1

14 46.2 44 25.3 74 6.7

15 45.5 45 24.5 75 6.3

16 44.9 46 23.8 76 5.9

17 44.2 47 23.1 77 5.5

18 43.5 48 22.4 78 5.1

19 42.9 49 21.6 79 4.8

20 42.2 50 20.9 80 4.4

21 41.5 51 20.2 81 4.1

22 40.9 52 19.5 82 3.7

23 40.2 53 18.8 83 3.4

24 39.5 54 18.1 84 3.1

25 38.8 55 17.4 85 2.8

26 38.1 56 16.7 86 2.5

27 37.4 57 16.1 87 2.2

28 36.7 58 15.4 88 1.9

29 36.0 59 14.7 89 1.7

30 35.3 60 14.1 90 1.4

31 34.6 61 13.5 91 1.2

32 33.9 62 12.9 92 1.0

33 33.2 63 12.3 93 .8

34 32.5 64 11.7 94 .6

35 31.8 65 11.1 95 .5

36 31.1 66 10.5

37 30.4 67 10.0

38 29.6 68 9.5

39 28.9 69 9.0

[160]

Long and careful observations have shown that

though the life of any given individual is pro-

verbially uncertain yet if a large number of per-

sons in ordinary circumstances at a given age be
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taken, we have the means of determining within

very narrow limits the average number of years

of life remaining to them. For example, if we
take 10,000 persons at the age of 29 years, the

sum of their ages at death will amount to about

650,000 years, showing that on an average each

person now 29 years old will live very nearly 36

years longer. Many, however, will fall far short

of this average, and many will outlive it. To ar-

rive at the expectation the excess is deducted

from those who outlive it, and is distributed

among those who fall short of it, so as to place

all on an equality.

TESTIMONY OF JOSEPH ALLEN, FOR
PLAINTIFF.

JOSEPH ALLEN, called as a witness on be-

half of the plaintiff, having been first duly sworn,

testified as follows through the interpreter here-

tofore sworn.

Direct Examination.

(By Mr. PAUL.)

Q. What is your name? A. Joseph Allen.

Q. Where do you live?

The WITNESS.—Klukwan.
The INTERPRETER.—I live at Klukwan.

Q. Do you know Dan Katzeek?

A. Yes, sir; I know him.

Q. Do you know the time when Dan Katzeek

got hurt? A, Yes, sir.
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Q. Will you t(>ll the jury what you know ahout

that?

Mr. ROBERTSON.—Now, if the Court please,

while I have permitted Mr. Paul to ask these

same questions of the other two witnesses, I

think, even with these people, I am entitled to

have the questions put to them instead of simply

letting them go on with long, rambling state-

ments. I should think that I am entitled to have

[161] the questions put to him from time to

time so that I will have some idea as to what he

is trying to get at at any particular time.

The COURT.—Well, Mr. Robertson, I am in-

clined to think that this is the only way to get

these natives, from my experience with them, to

state what they know; that is, by letting them

start at the beginning and go through all their

motions and actions until they get dowm to the

meat of what they are going to testify to specifi-

cally.

Now^, I don't think the question is as it should

be. Just ask him to tell how he got hurt.

Q. Will you explain to the jury, Joseph, how

Dan Katzeek got hurt?

A. I will tell them the way I seen it. I was

staying at the Haines Packing Company. I was

working in the cannery, working on the net. In

the evening, about six o'clock, I was at work and

after w^ork I went home. While I was eating,

the steamer come in, just before I got through



170 Alaska Steamship Company

(Testimony of Joseph Allen.)

with my supper. I did not finish my supper.

I went, I walked down to the boat.

While I was there, I did not see anybody at

the wharf at that time, only the man that go af-

ter that line—Dan. He's the one that was pull-

ing on the line. I myself run over to him to

help him and Steve Perrin also help him. It

was the three of us on the line. After we got

through with this line, another line came ashore

again. After we got those two lines fast, then

the boat pulled in itself at the wharf, and at the

time we was standing at the wharf. Dan was

alongside of me. He was on that side (indicat-

ing). He was standing on the left [162] side.

I could see him. When he move around, I could

feel him on my left arm. While we was there

a colored man came up to the winch and the

other one was alongside of the boiler, fixing up

everything, ready to hoist. While this man had

everything ready, he hooked the hook on to the

boiler and the other man at the winch was tak-

ing up the slack. While this man was taking

up the slack this colored man alongside the boiler

hit the rope with a stick.

Mr. PAUL.—(Interrupting.) Don't let him

tell too much, because you (interpreter) will not

remember it.

A. After this man got through with fixing the

boiler, this man tried to take a strain on the

lines and this man that was preparing the boiler,

he jumped on the one side. While this man was
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hoisting this boiler up, James told this man to

look at the eyes, and this man was hauling up on

the machine to lift that boiler up a little ways
from the deck.

Q. Referring to this man, and that man and

the winch man, you are calling four or five men
*Hhis'^ man. If he could designate them

—

The COURT.—Ask him to tell which man.

The INTERPRETER.—The man on the

winch was hoisting up the boiler and as soon as

this man on the winch lift the boiler up from the

deck, this colored man that was tending to the

hook, he jumped to one side and after that he

was standing there right close to Dan, and Dan
told this man to look at this man, at the eyes, that

was on the winch.

The COURT.—Now, that's enough.

A. When this man was hoisting up this boiler

from the deck, [163] it comes back into place

again and this man that doing the hoisting, he

did not look at the boiler when he was hoisting it

up. He just keep his eyes on the guy aU the

time. That boiler coming up back and forth all

the time. When the boiler was hoisted up from

the deck as far as this (showing) then we heard

some kind of funny sound. It sounded like a gun

went off at once. While I was standing there, one

of the guards was laying towards the wharf and

from the guard there was a line fastened to the

rail and as soon as that line that was fastened

on that rail was broke, then it went off just like
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a gun. It dashed away from underneath and I

seen that Dan Katzeek was struck by something

in the back.

Q. This guard that you speak of, what was that ?

A. This guard that I talking about, the rope

it went through the loop on the point of this

—

It goes down to the ship where the, where they

lift up the things with.

Q. Do you know what a boomstick is?

A. That's the same thing.

Q- Glo ahead, what happened to Dan when he

got hit at that time?

A. He said when he got hurt he went over so

quick that he went right against some iron things

that go right under the rail there, right on the

rail. Then he dropped from there down to the

bottom, down to the water. That was when some-

one doing the hollering. He said Dan went over-

board. I can do nothing. While I was running

around the wharf there, I take notice of Mr. Per-

rin. There was a line hanging down the front

of the wharf. Mr. Perrin started to pull on it.

While he was pulling on it, there [164] was

some bubbles come out from the water. It takes

him quite a while to haul him up. While he was

hauling him up, we could see this man on the top

of this thing he was pulling him up with. On this

thing he was pulling up, there was three lines fas-

tened around it; three laces in which this man

had his arms around it.
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After we got this man out of the water, then

from aboard the steamer they put this ladder

down alongside of the ship, and then this colored

man went down on the ladder. After this, af-

ter the colored man goes down the ladder, then

he jumped to the pile and this colored man slide

himself down on the pile. Then he got hold of

Dan's hand and arm and the other hand was

around the pile. He saved the Dan then. Then

myself I made a run to notify the people to drag

the boat down.

Q. Who dragged the boat down?

A. They got kind of excited, and I seen three

men dragging the canoe down. It was low tide.

When they got out, they went through between the

piles to Dan. When they got this man aboard,

the colored man went into the boat, too, and went

ashore, and then I went out to see him.

Q. Joseph, did you see what hit Dan?

The INTERPRETER.—What?
Q. What was it that hit Dan?

A. There was a line leading from the guard

there down to the rail, but I don't know exactly

what hit him, but part of the thing that was

broke hit him in the back.

Q. That would be, you call the guard or gear,

what you call the guard is the boomstick?

The INTERPRETER.—The boomstick. That

is the regular [165] name for it, the guard.

A. I went down to the canoe and helped to

pack Dan out to the house. Dan, when we brought
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the Dan into the house, they started to take his

clothes off. At that time sometimes he comes to,

but sometimes he don't come to. While they was

helping Dan, there is a canoe went after the doc-

tor. And after the doctor arrived, the doctor

take care of him. When the doctor arrived, why,

I left the place. That's all.

Q. Tell the jury the condition that Dan Kat-

zeek was in when they brought him into the house

after he was hurt. Don't tell it too long.

A. He comes to, breathes once in a while. Af-

ter that he never comes to again. Once in a while

he takes a breath; then he falls back to his suf-

fer. When you talk to him he can't understand

you. He don't know nothing about it.

Mr. ROBERTSON.—Well, now, I will have to

object to this line of testimony, if that is what he

is going to do, to go ahead and give, an attempted

conversation between this man and Katzeek. Of

course, if he wants to describe what Katzeek

looked like, I don't have any particular objec-

tion to anything of that kind; but I certainly do

object to his saying that he didn't know anything

when he asked him questions, because, how would

he know that he didn't know anything. Dan
might not have wanted to answer him.

The COURT.—I didn't catch the fuU purport

of the answer. I didn't hear it.

Mr. ROBERTSON.—He said that he talked to

Dan and Dan didn't talk to him. [166]
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Mr. PAUL.—If the Court will allow the Court

reporter to repeat

—

The COURT.—(Interrupting.) Ask him a

further question to explain that—if he meant

that Dan was unconscious.

Q. Well, the question I want to put is this : Tell

the jury whether or not Dan Katzeek was con-

scious.

The COURT.—In his senses.

Q. Or had his senses.

A. He was out of conscious.

Q. What was that answer?

A. He was out of conscious. He don't know
nothing.

Q. Did you know Dan Katzeek before he was

hurt? A. Yes, sir; I know him.

Q. Do you know how Dan Katzeek made his

living? A. How is that?

Q. Do you know how Dan Katzeek made his

living? Do you know is the question?

A. Yes, sir.

Q. How did Dan Katzeek make his Living?

A. He's working pretty hard for a living, for

the white man.

The COURT.—What is that?

The INTERPRETER.—He's working pretty

hard for the living in w^orking for the white man.

Q. What kind of work did he do?

Mr. ROBERTSON.—Of course, I don't be-

Heve that is the best evidence. It seems to me
that the best evidence on that point would be
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that of the man himself—as to how he earned his

living. I can't see how he can prove by another

man what kind of living or how he made a liv-

ing.

The COURT.—Oh, he may answer. It is sim-

ply corroborative. [167] It might be and it

might not be corroborative of plaintiff's testi-

mony.

Q. Ask him what Dan Katzeek did for his liv-

ing in the summer time? A. Fishing.

Q. Do you know how much money Dan made

from his fishing?

A. I did not know. I did not count how much

money he was making for his fishing, but I know

he always been high high boat every summer;

working pretty hard for it.

The COURT.—What is that?

Mr. PAUL.—He said he knew that he was the

high boat every summer.

Q. What do you mean by ''high boat"?

Mr. ROBERTSON.—Now, I object to that, if

the Court please. He has just stated that he

didn't know what Katzeek made and now his

counsel is trying to draw out from him some con-

clusion to the effect that he did make a big

amount of money.

The COURT.—He testified that he made his

living by fishing. He did say he didn't know, but

he may answer, I think.

Q. What do you mean by "high boat"?
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A. He catch more fish than the rest of the

people.

Q. Do you know how Dan Katzeek has been

making his living since he got hurt?

A. I did not know how he makes his living. I

don't keep track of it. Only the time when I

go there, I see him laying on his bed.

Mr. PAUL.—That's all.

Cross-examination.

(By Mr. ROBERTSON.) [168]

Q. Joseph, Dan was a pretty good fisherman,

wasn't he?

A. Yes, sir; he can catch more fish than any-

body.

Q. He was the best fisherman of all your

people, w^asn't he, Joseph?

A. Yes, sir; we seen it and everybody seen it.

Q. He was a better fisherman than you were?

A. I'm not able to catch much fish, he said. I

am not good for it.

Q'. You are not a good fisherman?

A. That's all I know. I can catch less fish

than the other people.

Q. And Dan was a much better fisherman than

Steve Perrin? A. Yes, sir.

Q. Did you ever know of any man that was a

better fisherman than Dan?

A. No, sir; if I was right there aU over the

countr}^, then I would know who would be the

best fishermacr
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Q. Well, you know that Dan was the best fish-

erman, don't you, Joseph?

A. Yes, sir ; I heard it lots of times that he was

the high boat. I hear that.

Q. Do you fish for a living? A. Yes, sir.

Q. But you are a poor fisherman, is that it?

A. Yes, sir ; I did not fish for a long time. That

is why I don't understand it yet.

Q. Joseph, you vote up at Haines?

Mr. PAUL.—Object, your Honor—^incompetent,

irrelevant and immaterial.

The COURT.—I think it is irrelevant. [169]

Q|. Joseph, what relation are you of Dan?
A. He's nothing to me. I'm a different tribe

from him.

Q. Is your wife related to him?

A. No, sir; it's a different tribe.

Q. You're no relative of his wife, either?

The INTERPRETER.—What you say?

Q. Are you, that is Joseph, related to Dan Kat-

zeek? A. No, sir.

Q. Joseph, Dan stood right at your left side

just before he got hurt? You felt him against

your left arm, you say?

A. Yes, sir; he was standing close to me then.

Q. Whereabouts was Steve Perrin standing at

that time? A. He was standing on the right

side.

Q. Was he standing right along your right side

so that you could feel him on your right side?
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A. No, sir; he was quite a ways from me.

Q. How far away was he from you?

A. I did not take a measure of it.

Q. Measure it off here the best you can.

A. It would be a distance from me to the cor-

ner (indicating southeast comer of courtroom).

Q. About twelve feet away*^

A. I told you a while ago I did not take meas-

ure of it.

Q. Joseph, did you look at the nigger's eyes

when Dan told you to? Did you watch his eyes?

A. Yes, sir; I do.

Q. You and Dan together watched the colored

man's eyes, did you?

The INTERPRETER.—What you say?

Q. Joseph, you and Dan together looked at the

colored man's eyes? [170]

A. Yes, sir; when Dan told me to look at this

man's eyes, that is why I take a look.

Q. Did you and Dan talk about it at the time?

Did you and Dan talk about it together?

A. Yes, sir ; he spoke to me and told me to look

at it.

Q, Was that the same colored man that after-

wards put the rope ladder down over the side of

the boat after Dan Katzeek fell into the water?

A. No, sir; it was the other one—a small nig-

ger.

Q. A small nigger it was that jumped over and

got Dan? A. Yes, sir.
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Q. Did this small negro put the rope ladder

over the side of the boaf?

A. Everybody got excited then when this thing

happened. He was on the wharf, running around.

I did not take notice who put this ladder over-

board. I only see the nigger went down on the

ladder.

Q. How close was the rope ladder that went

over the side of the boat to the rope that Steve

Perrin had, that he was pulling on?

A. This is a halibut line. That is my own line

that I fastened to the dock.

The COURT.—Now repeat your question with

reference to the

—

A. This line that I talking about was lowered

down alongside the pile, down to the water.

Q. Is that the halibut line, is that the line you

mean that Steve Perrin was pulling on?

A. Yes, sir; this is the line.

Q. How close to that halibut line was it where

the rope [171] ladder was that was put over

the side of the boat?

A. We always seen how the steamer when it

landed at that wharf, how much distance between

wharf and the boat, and it is a little ways up to

the bow. That is where the man was.

Q. What man?
A. I made a mistake. That line is a little

ways towards the bow. It was held up down

from the wharf.

The COURT.—Ask him this: How far was his
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line that went down from the wharf, from the

ladder that they put over on the boat where the

nigger went down ?

A. Right opposite. The rope was hanging a

little ways from the ladder up this way, and the

ladder was right back here (indicating) on the

side of the boat, hanging down.

Q. How far was the ladder from the bow of

the boat? A. Right in the center of the boat.

Q. Pardon me?
A. It was right in the center.

Q. Right in the center of the boat?

A. Yes, sir; it was right in the center of the

boat.

Q. It wasn't towards the bow, then. It was

right in the center?

The INTERPRETER.—What?
Q. Right in the center, is that right?

A. I did not take a measure.

Q. Was it nearer towards the bow than it was

towards the stern?

A. Just right even with that cabin on the

steamer. From the cabin where the ladder is

there is no more cabins this way. [172]

Q. Joseph, do you know what the bridge on the

boat is? Do you know what the bridge on the

*' Cordova" is? A. Yes, sir.

Q. Was the ladder just about down from the bow

where the bridge is?

A. The rope was hanging a little ways from the

pilot-house.
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Q. A little ways from the pilot-house. He says

a little ways from the pilot-house. Towards the

stern, does he mean? A. Towards the bow.

Q. How far towards the bow from the pilot-

house ?

A. I did not take a measure. As soon as we take

this man right up to the house, I never went back

no more.

Q. Point out here in the room about how far you

think it was ?

A. I told you already that I never take no meas-

ure of it. As soon as we take this man up, then

I never went back.

Q. Joseph, did you see the captain of the boat or

a man on the boat throw a life ring overboard to

Katzeek ; throw it down into the water to Katzeek ^.

A. I have already told you before that I get ex-

cited. I run around and holler.

Q. Your memory of the whole thing is not very

good, is it, Joseph? You were so excited that your

memory is not very good, is it?

A. I want to save the man from getting drowned.

That's the reason I run around to get a boat.

Q. You were pretty excited, pretty much excited,

Joseph, weren't you?

A. Yes, sir; I got excited and hollered so that

I can get a boat down. [173]

Q. What pile was it that the colored man had

his arm around or his hand around?

A. You all know the pile is driven down to

hold the dock up that leads to the water.
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Q. Could be point the pile out now if he saw a

picture of it? A. Maybe I can; maybe not.

Q. He doesn't know now?

A. There was so many piles at the wharf. I

did not count it how many it was.

Q. Was this a boat or canoe that came over from

the beach that got Dan?

A. It was a canoe; Indian canoe.

Q. Did it go right up to where Dan was and get

him? Did the canoe go right up close to where

Dan was and pick him up do you know?

A. Yes, sir; they came right between the piles.

Q. Whereabouts w^as it on the boat that you say

Dan struck? What did you say was on the boat

that Dan struck?

A. There is a railing of the steamer like this

(showing) but it is something that is put there

just like line, lining. That is where it was Dan
hit right against that.

Q. Did you see, with your own eyes, Dan Katzeek

hit that rail, Joseph? A. Yes, sir; I did see it.

Q. You are positive of that?

A. Yes, sir; I seen it.

Q. What part of the boat was that rail on?

Repeat it again, Joseph, so the jury will get it.

Tell him to tell it over again.

The INTERPRETER.—Before I go any further,

I would have [174] to know the name for what

he is trying to explain; so it would not be right for

me to testify before the jury what he said. There
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is no name for it. Get Mr. Jake Williams to ex-

plain what that means in Indian. I don't know

what we call it in white man's

—

Q. What is the word that you can't explain *?

The COURT.—Let him repeat his answer again.

The INTERPRETER.—Excuse me, I can't pro-

nounce it.

The COURT.—What is the word that you can't

understand ?

The INTERPRETER.—I can't pronounce it,

get the pronunciation. I can't translate it into

white man that Indian word "k ."

Q. (To JAKE WILLIAMS.) You understand

the word?

JAKE WILLIAMS.—Why it simply was in ref-

erence to the railing, where the railing was laying

right from past the bridge there is a sort of wire

laying on the bottom part of the railing. That's

what he meant to say.

The INTERPRETER.—He don't mention no

wire at all.

The COURT.—Ask him if he can draw us a

steamboat, a picture?

The INTERPRETER.—I understand what it

means. I understand what he says, about the rail-

ing, but the "k " he don't say what it is. He

don't say it's made out of rope or made out of a

stick. That's what I try to explain.

The COURT.—Ask him if he can draw a picture

of the steamboat on the blackboard.

A. No, sir; I cannot draw it.
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The COURT.— (To Mr. ROBERTSON.) Can

you produce one?

Mr. ROBERTSON.—I haven't a picture of the

boat at all. [175]

Mr. PAUL.—I might suggest that the officers

produce one if they are called upon.

The COURT.—If you insist upon an answer to

that question, we will have to adjourn so that a

picture can be produced of that steamer or of any

other steamer of a similar kind that has that, so

that he can show what he means.

Mr. ROBERTSON.—Perhaps I can get that out

from the witness with a few other questions.

Q. Was the rail which Dan hit on, or which you

say that Dan Katzeek hit on, was that rail a solid

piece or was it like a fence with a top part, a middle

part and a bottom part?

A. It's put up like a fence.

Q. Put up like a fence?

A. Yes, sir; put up like a fence.

Q. Now, Joseph, was that rail even with the sur-

face or the level of the dock? Was it even like

this (indicating) or down here or where?

A. Little up above the wharf.

Q. A little above the wharf?

A. Yes, sir.

Q. How far was it away from where the boiler

was ?

The INTERPRETER.—How far away from

the—

Q. How far away was this place on the rail

that he hit on from the boiler?
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A. It was on the side of the boat.

Q. Joseph, was the boiler, or the deck of the ship

on which the boiler was sitting, was that deck of the

ship level with the dock, down below it, or up

here, up above (showing) ? [176]

A. Little bit up.

Q. You mean, Joseph, that the boiler was above

the level of the deck, where the boiler was sitting

when it was on the boat?

A. You didn't ask me about the boiler. You
asked me about the place where Dan hit alongside

of the boat.

Q. Well, I am asking you now. I am asking you

where the boiler sat on the boat, whether or not

where the boiler sat on the boat, whether that was

also even with the dock; whether it was up above

the dock or below the dock.

The COURT.—Better ask him as to the deck of

the boat where the boiler sat.

Mr. ROBERTSON.—Well, that was just about

the way in which I put the question to him that he

said I didn't ask him.

A. A little below the wharf.

Q. When you took Dan over to his tent, he came

to part of the time, didn't he, Joseph?

A. Yes, sir; he come to after a while.

Mr. PAUL.—If the Court please, I think if coun-

sel will use the word ''conscious," he will get along

better. Now his answer was, "Yes, he breathe once

in a while," and he interpreted it, "He come to."

Mr. ROBERTSON.—I don't believe that counsel

will contend that Katzeek stopped breathing al-
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together or he would surely not be here now. But

my understanding was that when counsel was ask-

ing him leading questions, that he answered that

part of the time he came to and part of the time he

didn't come to.

Q. Joseph, part of the time when you were over

there with [177] Dan in his tent, part of the

time he was unconscious and part of the time he had

his senses'? A. Yes, sir.

Mr. ROBERTSON.—That's all.

The COURT.—I want to ask you one question or

two. When he got to his tent, did he know any-

body? Ask him that. Ask him, when he got to

his tent, after he was hurt, did he know anybody?

A. He did not know that.

The COURT.—He did not know that.

Whereupon court adjourned to Monday, Dec. 21,

1925, at 10 o'clock A. M.

Monday, December 21, 1925.

Court met pursuant to adjournment at 10 o'clock

A. M.
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TESTIMONY OF MIKE WATSON, FOR
PLAINTIFF.

MIKE WATSON, called as a witness on behalf

of the plaintiff, having been first duly sworn, testi-

fied as follows through the interpreter heretofore

sworn.

Direct Examination.

(By Mr. PAUL.)
Q. What is your name? A. Mike Watson.

Q. Where do you live? A. Haines.

Q. Do you know Dan Katzeek? A. Yes, sir.

Q. Do you know the time when Dan Katzeek was

hurt? A. Yes, sir; I do.

Q. Where were you at that time?

A. I was down at the Haines Packing Company.

Q. Were you there at the time Dan Katzeek was

hurt, with Dan Katzeek? [178]

A. Yes, sir; I was there.

Q. Did you see Dan Katzeek get hurt?

A. Yes, sir.

Q. Where was Dan Katzeek during that time?

The INTERPRETER.—The place?

Q. Yes.

A. He was working around the cannery.

Q. Tell what you know about what happened that

day with reference to Dan Katzeek.

A. When the boat was landed there, I was at the

wharf there.

Q. What boat?

A. The name of the boat was "Cordova." They

want me to

—
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Mr. ROBKirrSON.— (Inteiniptincr.) Now, I

suggest that counsel ask him the questions. The

last question, as I understood it, was as to the name

of the boat, and he has given the name of the boat.

Now, I suggest that counsel ask him another

question.

The COURT.—Yes; that's so.

Q. What happened when you got on the dock?

A. While they was ready to hoist up that boiler,

I was at the wharf then.

Q. What did you see then?

A. He said when I was down there, I seen the

nigger hook the hook on to the boiler. I look at it.

Q. Where was Dan Katzeek standing at that

time?

A. Dan Katzeek was as far from this thing to

the table from where he was standing.

Q. Standing that far from what?

A. From alongside of me.

Q. Who else was on the dock at that time?

A. Joseph Allen was staying alongside of him.

Q. Was there anybody else? [179]

A. Steve Perrin was the other side.

Q. After you saw the black man attach the cable

to the boiler, what did you see him do next?

A. While I was looking at it, there is another

black man came to the winch. He was tying up the

noose of the line and by this time that nigger was
alongside the boiler jumped to one side.

Q. Tell, then, what the man on the winch did.

A. While this man had his hands on both sides,
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he commenced to work on every handle, so the

boiler was moving up and down and up, he said.

Q. How far up did they raise the boiler?

A. While this man was at the winch, he kept on
coming back all the time on the winch, so the boiler

working up and down. It went a little ways out

from the deck and then something gave out, broke.

Q. Did you see what broke?

A. There was a line lead to the, on the rail and
there was a pin that broke.

Q. Speaking about that line, you said it was
fastened to the rail. Was it fastened anjnvhere

else? A. No, sir.

Q. Was the other end loose, then?

A. One end of the rope that fastened to the side

of the boat was leading up to the boom, on the top.

Q. Now, you have mentioned two lines—the line

attached to the boat and the line attached to the

boiler. Which line broke?

Mr. EOBERTSON.—Now, wait just a minute,

if the Court please. I object to that as too indefi-

nite. I don't [180] understand whether he is

referring now to the time before Dan Katzeek got
hurt or at some time after. If he is contending
now or trying to prove that some line broke before

Katzeek got hurt, then I object to it as incom-
petent, irrelevant and immaterial and not within
the pleadings of the case. If he is trying to prove
that some line broke after he got hurt, then, if the

Court please, I make the same objection that I
made the other day. I object to it as incompetent,
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irrelevant and immaterial, because it is something

that happened after the accident.

The COURT.—It is very evident what he meant.

He mentioned two lines—the line attached to the

boiler and also the line that was attached to the

side of the boat and running up to the boom. Now,

he asked him which of these two lines broke at the

time of the accident.

Mr. ROBERTSON.—He asked him which line

broke, if the Court please.

The COURT.—Yes; which line broke.

Mr. ROBERTSON.—Well, I object to it.

The COURT.—Objection overruled.

Mr. ROBERTSON.—Exception.
A. That line was leading from the boom down to

the side of the boat. That's the one.

Q. Now, what did you do when this line attached

to the boat broke?

A. After this line broke, it passed by me. When
it passed by me, it hit Dan on the back and lift him

up and he went right against the rail.

Q. Did you see where Dan Katzeek went after he

hit the rail? [181] A. He fell in the water.

Q. What did you do after you saw him fall in

the water?

A. I run up to the place where the man fall in the

water. When I look dow^n, I seen the bubbles com-

ing out from the water.

Q. Did you do anything?

A. While I was taking a good look at it, Steve
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Perrin come along. There was a line leading down
from the wharf to the water and Steve got hold of

it and tried to haul up on it.

Q. Were you helping Steve Perrin?

A. Yes, sir; I did, sir.

Q. What did you do with the line?

A. We was hauling on it.

Q. How long did you haul on it?

A. Not very long. We hauled on the line. We
see Dan Katzeek. He's on the rope, the other rope,

I mean.

Q. What was Dan Katzeek 's condition?

A. He's can hardly breathe. It takes a long time
to take his breath. Sometimes he breathe and some-
times not.

Q. How long did Dan Katzeek remain in that

position ?

The INTERPRETER.—Beg pardon?

Q. How long did Dan Katzeek stay there in
that position?

A. He said that Joseph Allen holler to take the
boat down and save the man that was in the water.

Q. How did they get Dan Katzeek away from
there, if they did?

A. He said one of the black men made a jump to
the pile and slid himself down towards Dan. When
he got down there he got hold of Dan's hands and
the other one is around the pile. [182]

Q. And how long did the black man hold Dan
Katzeek in that position?
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A. Not very long. The boat come out througli
the piles and they got him in.

Q. Did you see what the parties in tlie boat did
with Dan Katzeek after they got him into the boat?
A. They was the Indians took him aboard the

boat and also the nigger went into the boat, too,

and they took him ashore.

Q. How long did you remain on the dock after
they took Dan Katzeek away in the canoe or boat.

A. Not very long that I stayed away; not very
long that I stayed at the wharf. They gave me a
note to take it to the doctor.

Q. How long after Dan Katzeek was hurt was
it before you found the doctor, if you found him?

A. He said, I went with the gas-boat, but the
gas-boat cannot travel fast.

Q. Do you know whether or not Dan Katzeek was
conscious immediately after he was hurt? Do you
know whether he was conscious or unconscious?
A. He said only that time when I see him, he

said he can hardly breathe sometimes.

Q. When was the next time you saw Dan Katzeek
after he was hurt ?

A. He was at the cannery—he was laying on
his bed.

Q. How long after he was hurt was this?
A. Well, the whole summer he was laying on his

bed.

Q. What I want to know is this : How long after
Dan Katzeek was hurt was it before you saw him
the next time? [183]
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A. You mean after he went after the doctor

with the boat?

Q. Yes. A. I went back to the place again.

Q. Tell what his condition was at that time.

A. I found him in the same condition when I

first saw him. The first time I saw him he can't

take his breath and he was in the same condition

when I got back.

Q. Do you know how long he remained in that

condition 1

A. I think it's about three days he was in that

condition.

Q. What month was it that this accident hap-

pened? A. In May.

Q. What time of the day did the steamer "Cor-

dova" come to the Haines Packing Company's

wharf ?

A. It was after six o'clock in the evening.

Q. How long did the steamer "Cordova" remain

at that dock or wharf?

A. I did not know. While the steamer was re-

maining at the wharf, I went after the doctor.

Q. Did you see the steamship "Cordova" when
you returned from your trip after the doctor?

A. No, sir; I did not.

Mr. PAUL.—That's aU.

Cross-examination.

(By Mr. ROBERTSON.)
Q. Where do you live, Mike?

A. I live at Haines.

Q. How long have you lived at Haines?
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A. I stay at Haines ever since I was a child.

Now, I am twenty years of age. [184]

Q. Twenty years of age ?

The INTERPRETER.—Twenty.
Q. Whereabouts do you live in Haines ?

A. I stay right at the Haines Mission.

Q. Are you a married man? A. No, sir.

Q. How far away do you live from Dan Katzeek ?

A. Dan is living up at Klukwan.

Q. When Dan Katzeek used to live in Haines,
how close did he live to you %

A. I did not take a measure of that place, where
he stayed, but he was living up quite a ways from
me.

Q. About how far away? Point out in the court-
room. As close as from here to the back of the
courtroom ?

A. No, sir; I cannot tell by the wall, but it is

quite a ways from me.

Q. Did Dan live there some time in Haines about
that far away from him, whatever that distance
was?

A. He used to own a little shack there in Haines.
He used to come down from Klukwan to visit town.

Q. Whereabouts was Dan's little shack at

Haines ?

A. Right at the Mission, he said.

Q. Right at the Mission? A. Yes, sir.

Q. You mean by "mission" the church grounds
up there, Mike, do you, or do you mean the town
itself ? Is that what you mean ?
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A. Eight at the mission.

Q. You mean by "mission" the church, is that it^

A. Yes, sir. [185]

Q. Did Dan live out of town from Haines, on the

other side, where the schoolhouse is now ?

A. I did not know where he lived now. Never

seen him around.

Qi. I mean, when he had his shack in Haines or

near the mission where he lived, was that shack the

other side of where the Haines schoolhouse is now!

A. It was below the schoolhouse; not far from

the schoolhouse.

Qi. Not far from the schoolhouse ?

A. Yes ; not far from the schoolhouse.

Q. After this accident at Tim Vogel's cannery, or

the Haines Packing Company's cannery, how long

after that was it before Dan went up to Klukwan?

The INTERPRETER.—After he was at the can-

nery, you mean ?

Q. Yes. How long after this accident happened

at the Haines Packing Company's cannery was it

that Dan Katzeek went to Klukwan? How long

after that? How many days or months was it be-

fore Dan went to Klukwan?

Mr. PAUL.—If the Court please, there is no tes-

timony from this witness that he went to Klukwan,

but if counsel wants to make him his own witness,

we have no objection.

Mr. ROBERTSON.—Well, he stated here just a

minute ago, that Dan lived at Klukwan and came
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down to Haines occasionally. I'm just simply try-

ing to find out when he went up to Klukwan.

The COURT.—Ask him if he went back to Kluk-

wan. I don't remember any testimony to that effect

that he lived at Klukwan after the accident.

Mr. ROBERTSON.—That's what I am trying to

find out.

The COURT.—Well, ask him if he lived at Kluk-

wan after the accident. [186]

The INTERPRETER.—What was the question.

The COURT.—Did he live at Klukwan after he

got hurt ?

A. Yes, sir ; I did ; after the cannery closed, I was

up at Klukwan.

Q. How long was that after he got hurt that he

went up to Klukwan ?

A. I did not count the days, but I know they take

him up to Klukwan.

Q. How long did he stay at the Haines Packing

Company's cannery that summer after the acci-

dent?

A. I stayed there three months doing my fishing.

Q. Did you stay there three months after the time

of the accident or three months altogether, includ-

ing such time as you were there before the accident ?

A. I only stated to you the time when I was fish-

ing.

The COURT.—Ask him what month he stopped

fishing ?

A. We start to fish in June.

Q. Started or stopped?
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The INTERPRETER.—Yes, started to fish in

June.

The COURT.—When did he stop, when did he

quit fishing that summer 1

A. He quit in August.

Q. What part of August?

A. After the salmon quit running, then they quit.

Q. About the middle of August?

A. Right pretty near the end of the month.

Q. Did Dan Katzeek leave the cannery before

you did, Mike ? Did he go away, I mean ?

The COURT.—Now, he will misunderstand that.

You mean if he went to Klukwan. [187]

Mr. ROBERTSON.—Well, I don't care where he

went to. Let it go.

The COURT.—Because he wasn't at the cannery,

you see.

Q. Did Dan Katzeek leave Tim Vogel's cannery,

or the Haines Packing Company's cannery at that

place named Letnikof Cove, before you did that

summer ?

A. Well, everybody was commencing to leave the

cannery and he's the man that left at the same time

too.

iQ. He left at the same time you did, did he ?

A. No, sir; I did not went along with them, but

I went over to Haines.

Q. Where did Dan go?

A. They went up to Klukwan.

Q. Did you go up to Klukwan at any time after

that and visit Dan?
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A. Yes, sir; when I take a trip up to Kliikwan, I

always visit him and I always see him laying on his

bed.

Q. You stayed right at his house, did you, Mike?

The INTERPRETER.—Beg pardon?

Q. You stayed right at Dan Katzeek's house, did

you not, Mike ? A. No, sir.

Q. Now, as a matter of fact, Dan Katzeek was an

Indian policeman at Klukwan after he went up

there, wasn't he, Mike?

A. I did not know that. I don't stay there.

Q. You don't stay there long enough?

A. Yes, sir; sometimes I come back the same day.

Q. Are you related to Dan?
A. I don't know, sir.

Q. Are you Dan's brother or nephew or step-son

or anything [188] of that kind?

A. Ever since I was a baby my mother died, and

I don 't know what relation he is to me.

Q. Well, he's some relation to you, is he?

A. No, sir; I don't know him. He's not my
friend.

Q. Is Dan Katzeek a Chilkat Indian, Mike?

A. Yes, sir.

Q. Is that what you are ? Are you a Chilcat, too ?

A. No; I'm belonging to Haines.

The COURT.—What?
The INTERPRETER.—He stays at Haines;

Haines Mission.

Q. What tribe?
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A. I did not know what is the tribe I am, but I 'm

an Indian.

Q. Well, are you a Thlinket or a Chilcat?

A. I'm a Thlinket.

Q. Now, Mike, what relation are you to Mrs. Kat-

zeek, Dan's wife?

A. I did not know. When I know him, he's mar-

ried to the girl.

Q. How long have you been down at Juneau this

time, Mike?

A. I landed here in Juneau Tuesday.

Q. Did he say something else?

A. I came down on the mail boat.

Q. You came down on the mail boat ''Estebeth"

last Tuesday?

A. Yes, sir; I come down Tuesday. I landed

aboard the boat.

:Q. How long before you came to Juneau last

Tuesday was it since you had seen Dan Katzeek ?

A. He said it was Tuesday when I landed aboard

the steamer and I come down here to Juneau.

The WITNESS.—Mail boat. [189]

The INTERPRETER.—Mail boat.

'Q. How long before that time, how long before

last Tuesday has it been since you had last seen Kat-

zeek ? How long before that ?

A. When I landed in Juneau, the same time I

seen him in Juneau. I see him on the street. Ar-

rive here in Juneau the same day he arrive here ; in

the evening he see the man on the street then.

Q. When before that meeting on the street, when
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you saw him last Tuesday in the evening, when was

the last time before that, Mike, that you saw Dan
Katzeek?

A. Yes, sir; I was ashore there I just got over

—

Mr. PAUL.—If the Court please, for the benefit

of the witness, the question asked by Robertson was

not interpreted.

Mr. ROBERTSON.—I don't think Mr. Howard

puts the questions to him correctly, according to

what Mr. Williams tells me.

The COURT.^ust let me tell you. He wants to

know how long before last Tuesday he saw Katzeek

;

how long before Tuesday he had seen Katzeek.

You understand %

The INTERPRETER.—No.
The COURT.—Well, ask him if he had seen Kat-

zeek at any other place than Juneau when he saw

him on the street in the evening.

Mr. ROBERTSON.—Mr. Howard, Mr. Williams

says that you repeated the question in the same way
again. I don't mean since he came to Juneau. I

mean during any time before he came to Juneau.

The INTERPRETER.—Oh, now; that's differ-

ent. [190]

A. I never seen him that summer. I don't know
where he is staying.

Q. When Mr. Paul was questioning you, you said

that something broke there, or something got

broken. Was that the line, or do you mean that it

was the pin or shackle, pin of the shackle?
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A. The pin is the one that broke. When this pin

breaks, this shackle hits Dan in the back.

Q. You mean the shackle hit Dan? Look here,

Mike. Do you mean that the shackle is the thing

that hit Dan in the back, or do you mean that the

line that ran out from this thing hit Dan in the

back?

A. There's an iron cable that goes through this;

the iron; this hit Dan in the back and also part of

the cable hit his back.

Q. Whereabouts were you standing at that time,

Mike?

A. I was away from him from here to the table

where I was standing, quite a ways.

Q. What were you doing, Mike?

A. He said I was watching when they raising up

the boiler.

Q. Where was Joseph Allen standing ? On which

side of Dan Katzeek was he standing?

A. Joseph Allen was on the left side of Dan, the

way he was standing.

Q. Which side of Dan was Steve Perrin on?

A. He said he was standing alongside of Joseph

Allen, right side.

Q. Joseph Allen was on the left side of Dan Kat-

zeek and Steve Perrin was on the right side of

Joseph Allen ?

A. Dan was on the left side of Allen and Steve

Perrin was [191] on the right-hand side of Allen,

standing.
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Q. Did you hear Dan Katzeek say something to

Joseph Allen at that time

—

Mr. PAUL.— (Interrupting.) Object, Your

Honor, to the question. He might ask, I think, if

he heard Dan Katzeek speak. That hasn't been es-

tablished by this witness.

Mr. ROBERTSON.—Well, I would like to finish

my question, if the Court please.

The COURT.—Well, he may answer.

Q. Did you hear Dan Katzeek say to Joseph Al-

len or tell Joseph Allen to look at the eyes of the

colored man; that is, the negTo man on the boat at

that time, before something broke ?

A. I did not hear him. They was standing quite

a ways from me.

Q. You could see them very plainly, though,

couldn't you, Mike?

A. Yes, I could see them pretty plain. They was

standing alongside of each other.

Q. Did you help take Dan Katzeek out of the

water ?

A. Yes, sir; I helped to pull him up. He was

caught in the, what they catch crabs in.

Q. Crab net?

A. Yes, sir; he had his hand through the rope.

Q. Did you help to get the boat and take him out

of the water and row him over to the beach ?

A. He said, I did not know; somebody dragged

the boat down and it was low water.

Q. The low water line ran pretty well up to where

Dan was in the water, didn't it, Mike? [192]
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A. It was quite a waj^s from the water line to

where Dan was.

Q. After you saw these bubbles coming out of the

water, where did you go next, Mike?

A. Me and 8teve Perrin was pulling on the line

and this man, Dan, was, he had his arm through

one of the lines of the net which they fish for crabs,

and that's the time we see the bubbles coming out.

Q. Where did you go after that, Mike ?

A. After they take Dan aboard the boat, I my-

self, I went after the doctor.

Q. You went after the doctor right away, did

you?

A. Yes, sir; I take the gas-boat and the gas-boat

can go faster.

Q'. Who gave you the note to take to the doctor?

A. Tim Vogel gave it to me and he ordered me to

be in a hurry.

Mr. ROBERTSON.—That's all.

TESTIMONY OF MRS. DAN KATZEEK, FOR
PLAINTIFF.

Mrs. DAN KATZEEK, called as a witness on be-

half of the plaintiff, having been first duly sworn,

testified as follows

:

Direct Examination.

(By Mr. PAUL.)
|Q|. Tell the jury your name, Mrs. Katzeek.

A. My name is Margaret Katzeek.

Q. Is Dan Katzeek your husband?
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A. Yes, sir.

Q. How long have you been married to him?
A. I guess it is all of fifteen years. I don't count

them up.

Q. Where do you live? [193]

A. I live up in Klukwan.

Q. What does Dan Katzeek do for a living?

A. Dan Katzeek used to fish. He used to fish all

the season, and then after he used to get through
with fishing he used to go trapping, and then when
he come home between time, he used to go out for
two or three days and come back again, and then
he used to make his jewelry work and totem pole,
because his father taught him how to do that work.

Q. Tell the jury the condition of his health dur-
ing your married life.

A. Ever since I got married with him, he used to
work and I used to keep house. I used to do the
housekeeping and I used to wash. That is the only
thing. I used to look after my children and my hus-
band used to do the work by himself, and then when
I have, when he is working, I used to cook dinners
and breakfast. I used to get up early in the morn-
ing and cook breakfast, just like white ladies used to
work, because I learn it from school.

The COURT.—He didn't ask you what you did.
He wanted to know what your husband did.

Q. What I want to know is whether Dan Katzeek
was sick or well, or what condition he was in ?

A. No; he wasn't sick; he wasn't sick any at all

until he got hurt.
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Q. When did he get hurt?

A. He got hurt in 1923.

Qi. In what month? A. It was May. [194]

Q: What day?

A. I don't remember the day, but I know it's in

May.

iQl. Where did this happen?

A. At the Haines Packing Company.

Q'. Do you know how he got hurt?

A. No; I don't know until they brought him in

the tent.

Q. Who brought him into the tent ?

A. There was some boys, I don't remember—

I

was excited myself. A lady, if her husband got

hurt like that, wouldn't know.

Q. Never mind that part.

The COURT.—Never mind.

Q. What was the condition of Dan when they

brought him into the tent? Did he know you?

A. He didn't know me. His breath wouldn't

come up
;
just short time it goes down and comes up.

Q. Did he know you or recognize you ? A. No.

Q. How long did he remain in that condition?

A. I don't remember the days, but it was quite

a while; two or three days, I guess.

Q. How long after he was hurt before the doctor

arrived? A. Before the doctor arrived?

Q. Yes.

A. I don't remember. I didn't look at the clock.

Q. Did you keep track of how much money Dan
Katzeek earned before he got hurt?
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A. I kept track of the money, hut T don't know

the year, though.

Q. Do you know how nuicli money, or about how
much money Katzeek [195] earned the year be-

fore he was hurt? A. In 1922?

Q. 1922.

A. He earned about two— We had about $2,300

that time.

Q. Do you remember what he made the year be-

fore 1921? A. He didn't make very much.

Q. How much was it, do you remember?

A. I don't count them up, because it is quite a

long time now. I haven't got a good head to re-

member that much.

Q. Do you remember how much he earned during

the fishing season of 1921? A. Of 1921?

Q. Yes.

A. I guess he earned about $700, something like

that, because his brother was sick. He had to look

after him.

Mr. ROBERTSON.—Which year is that?

The COURT.—1921.

Q. Now, do you remember

—

A. (Interrupting.) What?

Q. Did he make any money in 1921, except his

fishing money?

A. No; he made money out of all the year. I

mean all the year.

Q. What did he do the rest of the year?

A. Well, he used to go trapping and he used to

do his own trade between times.
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Q. And he was, you say, a silversmith and totem

pole maker ?

A. Yes, sir ; he was a silversmith and totem poles.

|Q|. Do you recognize that pin (exhibiting pin) ?

A. Yes, sir.

Q. What is it? [196]

Q. What is it? A. This is a frog design.

Q. Who made that? A. Mr. Katzeek.

Q. Did you watch Katzeek when he used to make

pins like that?

A. Before he got hurt I used to watch him, but

ever since he got hurt, I have to work myself. I

have to gO'

—

Mr. PAUL.— (Interrupting.) Never mind that

part.

Q. Do you know how long it took him to make a

pin like that before he was hurt?

A. He used to

—

Qi. (Interrupting.) Do you know? A. Yes.

Q. How long did it take him ?

A. Sometimes it took him a day to make plenty

of it.

Q. What do you mean by "plenty"?

A. Why, I never used to count it, because that

time I used to do my own work.

Q. Does Katzeek make pins like this since he got

hurt? A. Yes, sir.

Q. Do you know how long it took him to make a

pin like this now?

A. I never— I know he used to make some.
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Q. How long after Dan Katzeek was hurt did you

remain at the Haines Packing Company's cannery?

A. Until the cannery was closed, because I was

working in the canneiy.

Q. What kind of work has Dan Katzeek done

since he was hurt, if any ?

A. He never done any work, except jewelry work.

[197]

Q. How nnieli money did Dan Katzeek make dur-

ing the year he was, during the year after he was

hurt? A. Pardon me?

Mr. ROBERTSON.—I object to that as incom-

petent, irrelevant and immaterial, if the Court

please. It's not a proper question.

The COURT.—I'll hear from you.

Mr. ROBERTSON.—He asked her how much

money Dan Katzeek made. The question isn't

whether he earned money. A man might not earn

money and yet be capable of earning money. The

question is whether or not he was unable to work,

and not how much money he earned or didn't earn.

That has nothing to do with the question involved.

Mr. PAUL.—I'll change the question, your

Honor.

The COURT.—Yes.
Q. Has Dan Katzeek been able to do any w^ork

besides carving since he was hurt?

Mr. ROBERTSON.—I object to that as calling

for a conclusion of the witness. A. No.

The COURT.—Objection overruled.

Mr. ROBERTSON.—Exception.



210 Alaska Steamship Company

(Testimony of Mrs. Dan Katzeek.)

Q. Are you keeping track of the money that Dan
Katzeek is making or has made since he was hurt?
Mr. ROBERTSON.—If the Court please, I ob-

ject to that as incompetent, irrelevant and imma-
terial.

Q. Answer yes or no. A. No.

The COURT.—She has answered ''No."
Mr. PAUL.—I didn't understand. [198]
The COURT.—She said ''No."

The WITNESS.—I said "No."
Q. Have you any way of finding out how much

money Dan Katzeek makes ?

Mr. ROBERTSON.—I object to that as incompe-
tent, irrelevant and immaterial.

Q'. Yes or no.

Mr. ROBERTSON.—Too indefinite.

The COURT.—Well, she may answer. Objec-
tion overruled.

A. Yes.

Q'. You do know? A. Yes.

Q. Well, will you tell the Court how you would
figure up the money that Dan Katzeek makes?
Mr. ROBERTSON.—The same objection.

The COURT.—Objection overruled. She may
answer.

A. I didn't quite understand what you said.

Q. What method would you use in figuring up
how much money Dan Katzeek makes to-day?
Mr. ROBERTSON.-The same objection.

A. He didn't make anything to-day.

Q. I mean, during this time, since he was hurt.
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A. Oh, well ; every time I would come in, he

would give it to me, sometimes seventy-five cents.

When I come in sometimes I would get it myself.

When he finish the one pin, I take it up and sell it

to the ladies, to anybody that I meet. I show them

and I tell them just to help me out; just to help my

children.

Mr. ROBERTSON.—Well, now, if the Court

please, I move to strike all this as voluntary and

not responsive to the question. [199]

Q. Just tell what you would do with the money

that you got from these pins.

Mr. ROBERTSON.—Now, if the Court please,

the question was if she knew or had any method by

which, she could find out what he made.

The COURT.—The question, as I understand it,

is how she could figure it up.

Mr. ROBERTSON.—Certainly.

The COURT.—The amount of money that he

made since he was injured through the sale of

these pins, or through his silversmithing.

Q. Now, your answer was that you sell his pins.

Was that the answer ?

A. Yes, sir; I sell it for 75 cents.

Q. Now, what did you do with the money that you

got from the pins?

Mr. ROBERTSON.—I object to that as—
The COURT.—(Interrupting.) I think the ques-

tion is immaterial.

A. I would spend it.

Mr. PAUL.—Just wait, now.
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Q. Would you give the money that you got for
the pins to any one person, to any one person or
many people

—

Mr. ROBERTSON.-(Interrupting.) I object to

that, if the Court please.

The COURT.—Objection sustained as to what she
did with the money.

Mr. PAUL.—If the Court please, we are offering
this testimony for the purpose of showing that a
single person received the money that she got from
the sale of the pins [200] and that we can ascer-
tain how much money Dan Katzeek is earning. I
don't know of any other way to get at it except by
asking her what she did with the proceeds from his
silversmith work, and I think that it is—
The COURT.— (Interrupting.) Well, do you pro-

pose to show that she gave the money to one per-
son and prove the amount of money that she re-
ceived ?

Mr. PAUL.—By not only her testimony, but by
calling in the person who got the money.
The COURT.—I don't think it is very material.

The only material part is as to the capacity of this

man to work, and the other side has introduced evi-

dence to the effect that he has been making pins and
brought out that he sold them for seventy-five cents.

Now, as I understand it, you want to show the
am^ount of money that he has earned since his in-

jury. That is it, isn't it?

Mr. PAUL.—Yes. We'll withdraw the question,
then.
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Q. Do you know whether or not Dan Katzeek was

able to work all day before he was hurt .^

Mr. ROBERTSON.—I object to that.

Q. Do you know?

Mr. ROBERTSON.—As calling for a conclusion.

A. Yes.

Q. Have you ever seen Dan Katzeek work an en-

tire day at his trade of silversmithing ? A. Yes.

Q. When was that?

A. Just before he got hurt.

Q. Have you ever seen Dan Katzeek working all

day at his trade as a silversmith after he was hurt?

[201] A. No.

Mr. ROBERTSON.—I object to that, if the

Court please, as incompetent, irrelevant and imma-

terial.

The COURT.—She may answer. Objection over-

ruled.

Q. What did you say ? A. No.

The COURT.—She said no.

Q. Will you tell the Court and jury the longest

time that you have ever seen Dan Katzeek working

at his trade of silversmith after he was hurt ?

Mr. ROBERTSON.—The same objection.

The COURT.—Well, she has already testified that

he is not able to work. You may answer.

A. No.

Ql What was that?

The COURT.—No.
Q. Do you know whether or not Dan Katzeek is

suffering from any pain due to this accident?
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Mr. ROBERTSON.—I object to that, if tlie

Court please, as incompetent, irrelevant and imma-

terial, and on the ground that it calls for a con-

clusion or guess of the witness.

Mr. PAUL.—If she knows?

The COURT.—Objection overruled.

Q. Do you know? A. Yes.

Q. How do you know that?

Mr. ROBERTSON.—The same objection.

The COURT.—You may answer.

A. Because he always moan when he lies down
and when he sits down. [202]

Q. Do you know how this injury has affected his

eating ?

A. He never eat very much when I cook. He
just eats just a little and then he leaves his spoon

down and starts to moan again, and then I never eat

myself, and

—

The COURT.—Never mind telling about what

you do.

Mr. ROBERTSON.—I move to strike out the

entire answer on the ground that it is not respon-

sive, except that part that he never eats very much.

The COURT.—Yes; it may be stricken.

Q. This time that you refer to when, as you state,

he never eats very much, was this before or after

he was hurt on the dock?

A. It was after he was hurt.

Q. Do you know how this injury has affected his

sleeping? Do you know?
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The COURT.—Just answer that yes or no. Do
you know how it has affected his sleeping?

Q. Do you understand! A. No.

Q. If you don't understand the question, why,

say so. Do you know whether or not Dan Katzeek

was a sound sleeper before he was hurt? Answer

that yes or no. A. Yes.

Q. Now tell the jury whether he was or not.

A. Before he was hurt?

Q. Yes.

A. He used to sleep good before he was hurt. I

used to wake him up in the morning myself.

Q. What time did Dan Katzeek go to bed at night

before he was hurt? [203]

Mr. ROBERTSON.—If the Court please, I ob-

ject to that question.

The COURT.—Wait a moment.

A. He used to go

—

The COURT.—Just wait a moment.

Mr. ROBERTSON.—If it is a regular habit-

Mr. PAUL.—Of course, these people have a habit.

The COURT.—Well, she may answer.

A. He used to go to bed sometimes at eight and

sometimes at nine, because our little boy is going

to school.

Q. And when you testified that he was a good

sleeper, what did you mean?

Mr. ROBERTSON.—I object to that.

A. He never used to moan when he used to sleep

before he got hurt.

Q. Did he sleep all right ? A. Yes.
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Q'. Now, how has his sleeping been since he has

been hurt? A. Never sleeps very good-

Mr. PAUL.—That's all.

Cross-examination.

(By Mr. ROBERTSON.)
Q. What time does Dan go to bed nowadays %

A. After he got hurt?

Qi. Yes; nowadays.

A. He just go to bed sometimes at twelve, some-

times at eleven o'clock.

Q'. Sometimes now he goes to bed at eleven or

twelve o'clock at night? A. Yes. [204]

Q. And he used to go to bed at eight and nine

o'clock in the evening?

A. Just before he got hurt I was talking about.

Q'. Before he got hurt, he used to go to bed at

eight or nine in the evening? A. Yes.

Q. But now he doesn't go to bed until eleven or

twelve o'clock at night? A. Yes.

Q. What time did you and your husband go to

Tim Yogel's cannery in the spring of 1923?

A. In 1923 we went down last part of April.

Q. You had been there about a month when Dan
got hurt? A. We were there in May.

Q. Pardon me? A. We were there in May.

Q'. I say you had been there about a month. Do

you know what "month" means? A. Yes.

Q. You had been there about a month when Dan

got hurt? A. Yes, sir.

Q. What work were you doing at the cannery?

A. I used to work at the machine.
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Q. You were working at one of the sliming ma-

chines at the cannery '?

A. No ; I used to catch those little cans that goes

by and used to put them on the tray.

Q. You worked in Tim Vogel's canneiy that sum-

mer during that time, did you?

A. Yes, sir. [205]

Q. Did you w^ork there the previous summer, you

and Dan both? Did you come down there during

1922? A. Yes.

Q. You had both been at Tim Vogel's cannery

that summer, too, had you? A. Yes.

Q. What kind of work were you doing there that

summer? A. In 1923?

Q. 1922 ; the previous year.

A. Oh, I was working and he was fishing.

Q. You w^ere working in there for Tim Vogel in

his cannery, were you? A. Yes.

Q. In 1921 where were you working? Were you

working there too ? A. Yes, sir.

Q. Where did you work in 1920?

A. We were there.

Q. You worked there in 1920? A. Yes.

Q. How much money did you make in 1920?

A. I don't count them up.

Q. You don't know how much you made?

A. Yes.

Q. Where did you work in 1919 ? That would

be four years prior to the time that Dan got hurt?

A. I don't understand you.
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Q. All right. How much money did you make
in 1922, Mrs. Katzeek'? A. In 1922? [206]

Q. Yes. That would be the year before Dan got

hurt. A. I earned over a hundred.

Q. You earned over a hundred dollars a month?

A. Not a month, but the whole summer.

Q. You earned over a hundred dollars during the

whole summer yourself?

A. Yes. We was out of grub. I had to get the

grub myself, for myself.

Q. You got paid something over a hundred dol-

lars? A. Yes.

Q. By Tim Vogel? A. Yes.

Q. How much over a hundred dollars was it?

A. I don't remember.

Q. You didn't keep track of it? A. No.

Q. How much did you earn in 1921? A. 1921?

Ql. Yes. About how much did you earn?

A. A hundred and sixty.

Q. You earned $160 in 1921? A. Yes.

Q. How did you happen to keep track of it in

1921?

A. Well, it's because it is nearer 1922.

Q. How does it happen that you didn't keep

track of it in the year 1922? A. 1922?

Q. Yes.

A. Well, I don't count them up. I have lots of

things to remember myself. [207]

Q;. You have lots of things to remember in the

year 1922? A. Yes, I was—
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Q. (Interrupting.) And so you don't remember

about 1922; is that correct '? Is that what you said?

A. I don't remember.

Q. You don't remember how much you earned

in 1922? A. In 1922?

Q. Yes.

A. In 1922 I earned about two hundred.

Q. In 1922 you earned about $200? A. Yes.

Q. And in 1921 how much did you say you

earned? A. I earned about $160 that time.

Q. Did you keep track of what you earned in

1922 ? Did you mark it dovm ?

A. I have a little book ; I have a little book that I

always mark everything down, but I didn't bring

it down W'ith me this time.

Q. What did you say about seeing Dan making

so many of those silver pins in a day? What did

you say about that? How many did you say he

used to make a day before he was hurt in this acci-

dent? A. Before he got hurt?

Q. Yes. How many?

A. He used to make lots of them.

Q. You stayed there that summer at the cannery,

working, during the summer of 1923, the summer

that Dan got hurt, did you?

A. Yes, sir; I had to do it.

Q' Pardon me? [208]

A. I had to stay there because there was nothing

to help me out.

Q. Well, you had been working there before he got

hurt? A. Yes.
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Q. Then, you stayed on and worked till the end

of the fishing season, is that right, until the can-

nery closed down? A. In 1923?

Q. Yes. A. Yes.

Q. Then where did you go after the cannery

closed down? Where did you then go?

A. They took me back home. Went back home.

Q. Where is your home ?

A. Klukwan is our home.

Q. When did Dan come down to Haines after you

went up to Klukwan?

A. We stayed there for the winter.

Qi. You stayed there all during the winter suc-

ceeding the accident; that is, the winter following

the accident, did you? You stayed all that winter

in Klukwan? A. Yes.

Q. Were you down to Haines at any time that

winter? A. No.

Q'. Was Dan down to Haines at any time that

winter? A. No.

Q'. He stayed right there in Kukwan?
A. Yes.

Q. When did Dan first go from Klukwan to

Haines after you went home at that time?

A. We went down to Haines in May. [200]

Q. That would be in May, 1924, would it?

A. Yes.

Q. That was the first time you were down at

Haines? A. Yes.

Ql Had Dan ever been in Haines since the time

after he got hurt at the cannery of Tim Vogel, on



vs. Dan Katseek. 221

(Testimony of Mrs. Dan Katzeek.)

May 30, 1923 f Was Dan ever in Haines until he

went down there in May, 1924, after he was hurt?

A. We stayed i-i^lit up in Khikwan.

Q. You went direct from the cannery to Khik-

wan? A. Yes.

Q. You didn't stay around Haines and then go

to Khikwan?

A. Well, I went and got some grub for the

home.

Q. Did Dan go around that way? A. No.

Q. You worked down in Tim Vogel's cannery

in 1924, during the summer?

A. That's when?

Q. That's a year ago this last summer.

A. Yes.

Q. You worked there all summer again?

A. Yes.

Q. You were working at that same machine?

A. Yes ; he put me on the same machine.

Q. At what cannery did you work during this

past summer? A. This past summer?

Ql Yes.

A. I work down at the boat. I sold moccasins

myself.

Q. You were working down at the boat?

A. Yes ; I sell moccasins myself. [210]

Q. You used to sell moccasins when you were

up at Tim Vogel's cannery, didn't you?

A. Not all the time. We didn't have any chance

to sell any moccasins because I had to work in the

cannery.
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Q. You used to sell them at Haines, didn't you,

when you were down to Haines?! A. No.

Q. You never sold any at Haines? A. No.

Redirect Examination.

(By Mr. PAUL.)

Q. What kind of work did you do in Tim Vogel's

cannery ?

A. I don't know the name of it, but I know
those little cans that go by this way (showing) and

I catch them this way (showing) and put them

on a tray like this (showing). That's what I

used to work. I don't know how they call it,

though.

Q. Now, how long did that cannery run in 1923?

I mean, do you remember when they closed down

the cannery or closed it up?

A. Closed it up, I guess, in September.

Q. When did you stop working in that cannery

in 1923? A. In September.

Q. How long after the cannery closed was it

before you went to Klukwan?

A. Yes; the cannery closed before we went up

to Klukwan.

Q. What did you say?

The COURT.—The cannery closed before she

went to Klukwan. she said.

Q|. You say the cannery closed before you went

to Klukwan? [211] A. Yes.

Q. What did you do right after the canner7

closed? A. Went up to Klukwan.
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Q. How long after the cannery closed f Was it

a day or a month or what?

A. No; it wasn't a month. We stayed a little

while in Haines.

Q. Do you know the month in which you went

to Klukwan? A. No.

Mr. PAUL.—That's all.

Recross-examination.

(By Mr. ROBERTSON.)
Q. You say you stayed a little while in Haines?

A. Yes; I don't know how long.

Q. And Dan didn't stay. Dan Katzeek didn't

stay in Haines with you, though, did he?

A. No.

Q. He went direct to Klukwan.

Mr. ROBERTSON.—That's all.

Redirect Examination.

(By Mr. PAUL.)

Q. How long before that did Dan go to Kluk-

wan? A. Just one day ahead of me.

Mr. PAUL.—That's all.

Recross-examination.

(By Mr. ROBERTSON.)
Q. You went from Tim Vogel's cannery and Dan

Katzeek went direct to Klukwan, is that right?

[212] A. No.

Q. Which w^ay did he go?

A. Well, we have to stop at Haines first.

Q. Did Dan Katzeek go around by Haines at

all?
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A. Well, we stopped in one place. He didn't

walk around though.

Q. Did he go to Haines?

A. Yes; he went to Haines.

Q. You and Dan Katzeek went to Haines 1

A. Yes.

Q. How long did he stay in Haines?
A. Well, he stayed there, he stayed there one

day and then he went up the next day.

Q. You stayed two days, is that right ?

A. I stayed a day after him.

Mr. ROBERTSON.—That's all.

TESTIMONY OF L. P. DAWES, FOR PLAIN-
TIFF.

L. P. DAWES, called as a witness on 'behalf of
the plaintiff, having been tirst duly sworn, testi-

fied as follows:

Direct Examination.

(By Mr. LEFEVRE.)
Q. What is your name?
A. Dawes; L. P. Dawes.

Q. Where do you reside?

A. Juneau, Alaska.

Q. How long have you resided in Juneau?
A. Eleven years approximately.

Q. What is your occupation? A. Physician.

Q. Are you licensed to practice in Alaska?
[213] A. Yes, sir.

The COURT.—I think Mr. Robertson mil admit
the Doctor's qualifications.
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Mr. LEFfiVRE.—If the Court please, I de-
sire this for the record.

The COURT.—Well, if he admits that he is a
qualified physician, that will be in the record.

Mr. LEEEVRE.—I don't want any dispute over
the Doctor's qualifications.

The COURT.—All right. Go ahead. I won't
restrain you in your examination in that respect
if you desire to prove that.

Q. Are you a graduate physician from a school?
A. Yes.

Q. What school? A. University of Illinois.

Q. University of Illinois? A. Yes.

Q. When was that, Doctor? A. 1905.

Q. Have you practiced since then?
A. Yes, sir.

Q. Continuously? A. Yes sir.

Q. Have you taken any post-graduate course?
A. Yes, sir.

Q. What were they?

A. Well, I have always taken a course whenever
I can get away and go back East.

Q. At the various institutions? [214]
A. Yes, sir.

Q. And you have graduated from all those
courses. Do you know the plaintiff in this action,
Dan Katzeek?

A. Well, I have met him a couple of times.

Q. Well, have you met him lately?

A. About three days ago; four daj^s ago.

Q. Three or four days ago?
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A. Something like that.

Q. Under what circumstances did you meet him,

Doctor?

A. I made an examination at the request of Mr.

Robertson, I helieve.

Q'. Made an examination at the request of Mr.

Robertson? A. Yes.

Q. Who was there at the time that you made that

examination, Doctor?

A. Yourself, I believe, for one. I don't recall

who else. Some one else was there, but I don't

recall who.

Q. You don't recall who?

A. Mr. Riobertson was there also. He wasn't

there during the examination. Oh, Doctor Pryer.

Q. Doctor Pryer? A. Doctor Pryer.

Q. Will you kindly lead to the incidents of that

examination, the medical incidents, what you

found?

A. Yes. You want me to give the findings, is

that it, Mr. LeFevre?

Q. Yes.

A. Yes. I found a history first, of injury. Fol-

lowing this history of injury he tells me that he

was struck in the back and in about the lumbar

region. I found some tenderness— [215]

Q. (Interrupting.) About what region?

A. Lumbar region.

Q. Now, what is the lumbar region?

A. The lumbar region is the part of the back

just above the hips, about the fifth vertebra, the
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larger pai-t of the spine, the heavier part; and

below that point I found a complete loss of feeling,

or anaesthesia; what we call an anaesthesia of the

skin. You can stick the man in any part of the

thighs and legs and feet without sensation.

Q. I understand that that anesthetic condition

prevails all the way down?

A. Well, to about, from about that level; yes.

Q. From about that level, it was complete?

A. Yes, sir.

Q. Did you ever examine him before?

A. Yes; I think it was about two years ago. I

can't remember exactly, but I should judge some

time six months or such a matter after he was

injured. He was down here. It might have been

more than that. I can't remember the exact date,

but I imagine it was about two years.

Q. About what?

A. Approximately two years ago, I think. I

haven't the date. I don't know exactly.

Q. Have you any memory as to what you dis-

covered at that time doctor?

A. Yes, I found a loss of sensation over the

greater part of this same area, but down towards

the feet he had sensation at that time on one side,

I recall. I don't think there was feeling in both

feet, but there was on one side; the lower part of

the leg and the foot had feeling. [216]

Q. Now^, when you prick him with needles or

some similar thing, could he fake a lack of feel-
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ing? Could he malinger that without your dis-

covering it?

A. Well, it can he done, possibly, hut it was

very apparent, as soon as I struck the dividing

line between the two, where the sensation was lost,

and where there was sensation, there was an im-

mediate response ; so that I do not feel that there

is any fake about it.

The COURT.—That is, an involuntary response?

A. Yes, sir.

Q. Well, then. Doctor, this anaesthetic condition

has grown down since that first examination?

A. It has.

Mr. ROBERTSON.—Wait a moment. I object

to it on the ground that it is a leading question.

A man like Doctor Dawes requires no leading.

Mr. LEFEVRE.—Your Honor, this question is

the basis of another question, if you want to Imow

what that question is, why—
The COURT.— (Interrupting.) Read the ques-

tion.

(Following question repeated by Court reporter:

''Well, then. Doctor, this anaesthetic condition has

grown down since that first examination?")

The COURT.—Well, that is the substance of the

Doctor's testimony. Now ask your question.

Mr. LEFEYRE.—All right, I'll withdraw the

question and I'll ask him something that is not

leading.

Q. Will you have the kindness to portray to the
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jury a comparison of the two examinations with

regard to this anaesthetic condition?

A. Well, at the first examination, the loss—the

sensation [217] was not completely lost on one

side. I forget which side it was, but it strikes me
that it was the left leg that had sensation, but I

couldn't be sure about that; but at this examination,

the sensation was completely gone in both legs and

feet and thigh.

Q. Will you kindly tell the jury as to the proba-

bility or improbability of this anaesthetic condi-

tion extending upward on his body.

A. No; it won't extend above the injury in the

cord.

Q. It will not extend above that injury?

A. Not to any extent; no. It will only cover the

area supplied by the nerves that are involved in this

hemorrhagic area.

Q. Well, is the patient liable to recover?

A. After the period of two and a half years, it

is my opinion that he will not, where it shows a

progressive change for the worse. As a rule these

nerve injuries recover within six months to a

year, if they are going to recover.

Q. What effect would the injuries to the plain-

tiff's spine have upon the rest of his organs and

system ?

A. Well, where the nerves supplying the lower

part of the body are mixed, what we call mixed

nerves—that is, they carry both sensory and motor

fibers, and it is practically impossible to have pres-
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sure on the nerve without involving both motor and

sensory fibers.

Q. Now, a motor fiber is a fiber that

—

The COURT.—(Interrupting.) Just ask him

what it is.

Q. Yes; tell what it is.

A. A motor fiber is a nerve fiber or a nerve

supplying the muscles that have motion. We call

them motor fibers. [218]

Q'. And the sensory fibers?

A. Sensory fibers supply sensation.

Q. Well, would that affect such organs as the

kidneys, the stomach, the liver and those interior

—

A. It will not affect

—

Mr. ROBERTSON.—(Interrupting.) Now, wait

a moment. I object to that on the ground that it

is not in the pleadings. They have not pleaded that

there was any such injury at all that this man has

suffered.

Q. Mr. LEFEVRE.—We drew them up pretty

well in the complaint, your Honor.

The COURT.—Ask him what it will affect. You
asked him what it will affect?

Mr. LEFEVRE.—What it mil affect, if any-

thing ?

The COURT.—Yes; he may answer that.

A. It will only affect the organs supplied by the

nerves below the injury, such as the bladder and

the lower end of the bowel, and the motor area

supplied before that area and the sensory area sup-
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plied by the nerves below tliat injured part of the

spine.

Q. Would that injury affect the brain?

A. No, sir.

Q. It would not affect the brain I

A. Not the injury to the spine.

Q. Are the plaintiff's injuries such that they

would preclude him from performing manual labor ?

A. I have an idea that it would; that is my
opinion—that it would prevent him from doing

heavy work, hard work,

Q. Are these injuries such as w^ould cause pain?

A. Usually not, except in the region of the in-

jury. The [219] loss of sensation tends to re-

duce that possibility, except in the area where the

pressure is on the cord. Then there might be pain

there.

Q. In the area where the pressure is on the

cord. What cord. Doctor?

A. The spinal cord.

Q'. Spinal cord? A. Yes.

Q. Is there an injury to the spinal cord?

A. Yes, sir; there would have to be; there had

been.

Mr. ROBERTSON.—I move to strike that an-

swer as not within the pleadings.

The COURT.—Motion denied.

Q. Well, did you discover anything that would

lead you to believe that the plaintiff had any per-

manent condition of suffering now?
A. Well, he complained of a pain in his back.

The COURT.— (Interrupting.) He has already
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That is the only pain that I think he spoke of.

That is the only one that I recall. He has other

things that irritate him, but I don't think he com-

plained of a pain exactly. For instance, he com-

plains of an irritation of the bladder, but it is not

to the extent that it pained him, but it irritates him ?

Q. Beg pardon?

A. I say, it irritates him, but he didn't complain

of a pain, a real pain.

Q. If the plaintiff, on his examination before you,

would tell you that he could not walk and he did

not walk, and wouldn't walk, would you know

whether he could walk or not from your exami-

nation? [220]

A. It is not easy to tell, whether he can or can't,

but there are some things in this that lead me to

think that he is; that where the motor nerves in

the legs are not normal that it goes hand in hand

with sensation, but not to the same extent that sen-

sation is lost, because he can walk, for I saw him

walk.

Q. Could he successfully malinger or fake a con-

dition of that kind?

A. No; I don't think so.

Q. He couldn't. So that if he told you that he

couldn't walk and didn't walk

—

The COURT.— (Interrupting.) Now; that is a

matter of argument.

Mr. LEFEVRE.—Yes; I beg your pardon.

Q. Doctor, did you examine the plaintiff's head

for injuries?
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A. Yes; I found no injury to the head that I

recall, although there was a history of injury, hut

I found no evidence of fracture of the skull. The

ear symptoms didn't indicate any serious injury

to the hrain ; that is, permanent injury to the hrain.

I found one ear deaf, but I have no way of knowing

whether or not that occurred since the injury or be-

fore.

Q. Could there be a concussion of the brain with-

out breaking any bone? A. Yes, sir.

Q. But from your examination, you couldn't tell

if there was a concussion and the extent of the con-

cussion, could you. Doctor?

A. Not at this time, you couldn't; no. A man
might fully recover from a concussion of the brain

and an examination [221] would not show it at

this time.

Q. I will ask you, Doctor, if a person is very

seriously injured, but not injured in his genital

organs, could he perform the functions of reproduc-

tion?

A. I don't know whether he could or not. I

have no way of knowing.

Q. No way of kno\ving?

A. I didn't make an examination along that line.

Q. Well, have you any means of knowing?

A. There is a means of knowing, but I didn't

take pains to look into that. In fact, it didn't

occur to me to do that.

Q. Well, the examination didn't extend, then, to

such an extent that you

—
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testified to that. He says he didn't examine into

that and that he has no means of knowing.

Q. Then, as I understand it, from your examina-

tion. Doctor, you are unable to measure the extent

or the approximate extent of any pain that may
be suffered by the plaintiff now"?

A. I have no way of knowing just how much

pain a man suffers except from what he tells me.

The COURT.—It's ten minutes after twelve, and

I am going to excuse the jury.

(Whereupon a recess was taken to 2 o'clock

P. M.)

Monday, Dec. 21, 1925.

Court met pursuant to recess at 2 o'clock P. M.

L. P. DAWES (on the witness-stand).

Direct Examination (Resumed).

(By Mr. LEFEVRE.) [222]

Q. Doctor, in your last examination of Dan
Katzeek, did you examine his knees?

A. Yes, sir.

Q. What did you find?

A. I found a loss—an almost complete loss of the

reflexes in the right knee and an exaggerated re-

flex in the left knee, showing irritability.

The COURT.—Showing what. Doctor?

A. Showing irritability of the nerves, of control.

Q. Showing a lack of control?

A. Showing irritability in the left knee and loss

of control in the right knee.

Q. An irritability in the left knee and a loss of

control in the right? A. Yes, sir.

Q. Now, is that condition progressing?
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A. Well, that I can't tell.

Q. You can't?

A. It has progressed since the first examination.

Q. It has progressed?

A. Yes, especially in the right knee. The left

knee, as I recall has not a great deal of change.

Q. Which way will it progress. Doctor?

A. That I don't know.

Q. That is beyond

—

A. (Interposing.) That is beyond knowing.

Mr. LEFEVRE.—That's all.

Cross-examination.

(By Mr. ROBERTSON.)
Q. Doctor, at this examination the other day, you

don't mean [223] ta say that I was present dur-

ing the examination, do you?

A. The latter part. You came in just after we
got through, I think.

Q. Doctor, was I present at any time except

when you simply w^eighed him and took his height?

A. That was all.

Q. That was all that was done when I was pres-

ent? A. That's all.

Q. And the rest of the time LeFevre and the

Indian Katzeek and Doctor Pryor were present, is

that true? A. Yes.

Q. Was William Paul also present?

A. No, sir. Let me see. I don't remember; I

don't remember whether he was present or not.

Q. Now, Doctor, how much was that Katzeek

weighed? A. 163.
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Q. And how tall was he?

A. Five feet, five inches.

Q. State whether or not, in your opinion, he was
well or ill-nourished.

A. He's pretty well nourished.

Q. Pretty well nourished? A. Yes, sir.

Q. Did you mean to say, Doctor, that Katzeek
would not recover, or was it simply an opinion that

you expressed about the probability of his recover-

ing?

A. I said that owing to the time that has elapsed

and taking into consideration the fact that there

is an increase in the loss of sensation, it was un-

favorable.

Q. You said it was unfavorable? [224]

A. Yes, sir.

Q. But you don't mean to say that he might not

recover ?

A. I have no way of knowing. It's beyond me.

Q. And even that. Doctor, I presume is based

upon the hypothesis, is it not, that the particular

thing

—

A. (Interrupting.) Well, it's based upon my ex-

perience.

Q. Well, just pardon me a moment. Doctor, till

I finish my question. It's based upon the hy-

pothesis, though, is it not, that the thing for which

you examined him—that is to say, the injury

—

has been at least two and a half years' duration.

Is that correct? A. Yes, sir.
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Q. You personally don't know what tlie original

injury was, do you? A. No; I wasn't present.

Q. Now, do you ever recall when you first saw

Katzeek, Doctor?

A. Well, I can recall something about it.

Q. I mean, do you recall the time, Doctor?

A. I don't know the exact time. I thought it

was around two years ago. It may not have been

quite that long. I don't know.

Q. Did you take any note of that examination, or

did you keep any note of that examination?

A. No.

Q. Now, isn't it a fact, Doctor, that until your

mind w^as refreshed by me, that you had entirely

forgotten that you had examined Katzeek before?

A. I had a faint memory of it.

Q. Wasn't it after I told you that I had talked

to LeFevre [225] that your mind was then re-

freshed by it?

A. Yes. Then I also saw my previous statement.

Q. That was shown to you after that, though?

A. Yes, sir.

Q. And even now you don't recall when an ex-

amination was made, is that correct?

(No response.)

Mr. ROBERTSON.—That's all.

Redirect Examination.

(By Mr. LEFEVRE.)
Q. At whose request was this examination made,

Doctor? A. This last one?

Q. Yes. A. Mr. Robertson's.
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Q. I will ask you, Doctor, if you recognize that

handwriting ?

The COURT.—Just answer the question by a

yes or no, Doctor.

A. Well, I couldn't state positively. It looks

like mine, but I wouldn't say positively. It's not

signed.

Q. No; it's not signed.

A. I write a rather poor hand. Sometimes I

can't recognize my own hand. It looks like my
writing.

Mr. LEFEVRE.—That's all, Doctor.

Mr. PAUL.—That's our case, your Honor.

Mr. ROBERTSON.—I have two or three mo-

tions, if the Court please, that I would like to make.

There is one motion that I think I would like to

argue a little bit, if the Court please. [226]

(Whereupon the jury was excused.)

Mr. PAUL.—Now, if the Court please, before

Mr. Robertson makes the motion that I anticipate,

I would like to amend the complaint to conform

with the facts as brought out by the witnesses, on

the theory that these facts being peculiarly within

the knowledge of the defendant, we have a right

now to come into court and ask that the complaint

be amended to agree with the facts as coming from

the witness-stand. Now, the sole changes that I ask

to have made are these: That in paragraph III we

be allowed to insert that the mouth of the Chilcat

River is within the jurisdiction of this court; in

paragraph IV, that the boom w^as fastened by a guy
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line that was attached to the vessel, and that the

said lifting cable ran through a ])l()ck or pulley at-

tached to the free end of the starl)oard boom, and

that the said shackle-pin broke, due to its deficiency

and insufficiency and to the lack of strength to

bear the strain of said boiler which the servants of

the defendant were lifting, together with the in-

experience, incompetence and negligence of the

servants of the defendant, operating the winches

used to hoist said boiler.

The COURT.—In paragraph IV?
Mr. PAUL.—Paragraph IV. I can read the

whole thing if you wish.

The COURT.—Where do you want to put that

in?

Mr. PAUL.—About the sixth line.

The COURT.—Sixth line of paragraph IV?
Mr. PAUL.—Yes.
The COURT.—After what word?

Mr. PAUL.—After "That the said lifting cable

ran through a block or pulley." [227]

The COURT.—Ran through a block or pulley?

Mr. PAUL.—Yes. "Attached to the free end of

the starboard boom; that when the load, consisting

of said boiler was being lifted from its position at

the port side of the forward hatch of said steam-

ship, the pin of the shackle which fastened the

cable or guy cable which was used to hold the for-

ward starboard boom in position, to which boom

the pulley was suspended, through which pulley
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ran the lifting cable which in turn was fastened to

the said boiler, broke."

That is the material change there that we want

to make; that is, to conform with the evidence

which has been given on the stand. And "that the

said shackle-pin broke due to its deficiency and in-

sufficiency and to its lack of strength to bear the

strain of the said boiler which the servants of the

defendant were lifting, together with the inex-

perience, incompetence and negligence of the ser-

vants of the defendant operating the winches used

to hoist the said boiler, and thereupon, the said

starboard boom-guy flew over the starboard side of

the steamship, violently struck plaintiff's body and

with great force threw him against the side of the

said steamship 'Cordova' and thence into the

water, thereby causing plaintiff great and per-

manent injuries by bumping his head against the

side of said steamship, thereby cutting and bruis-

ing his head," etc. Then in the eighth line from

the end of the paragraph, we ask to strike out the

words "excepting a small area above his right

ankle." The evidence discloses that the entire

area of his body below his navel is affected by

anaesthesia.

The COURT.—What do you say, Mr. Robertson,

to the amendment? [228]

Mr. PAUL.—We are willing that all the objec-

tions, demurrers and motions made to the amended

complaint, should go to this amended complaint, if

counsel desires.
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Mr. ROBERTSON.—I o])ject, if the Coui-t

please, to the tiliiii? of an amended complaint, which

I suppose will now he denominated the fifth

amended complaint. I ohject to the amendment of

the first paragraph.

What is he trjdng to amend in the first para-

graph ?

The COURT.—No; the third paragraph.

Mr. ROBERTSON.—What is it in the third

paragraph ?

The COURT.—That Chilcat River is within the

jurisdiction of this Court. Of course, the Court

wall take judicial knowledge of the fact that Haines

is within its jurisdiction.

Mr. ROBERTSON.—I object to that, if the

Court please. I have a motion to make on that

very ground. I want to urge that this Court has

no jurisdiction of this matter, as a matter of fact.

I object to any amendment of the fourth para-

graph, so far as attempting to allege different in-

juries is concerned, because certainly no one could

claim that the injuries or the extent of the injuries

lay within the breast of the defendant and not in

the breast of the plaintiff. It isn't my fault if

they come into court and plead different injuries

and then it develops that there is a variance.

And I object to the filing of the whole amended

complaint on the ground heretofore made, that it

does not state facts sufficient to constitute a cause

of action.

The C O U R T. — Objection overruled. The

amendment will be allowed. [229]
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Mr. ROBERTSON.—Now, then, if the Court

please, I submit 1 don't know just what the pro-

cedure is.

The COURT.—It is merely an immaterial matter

—that the anaesthesia extended to his right ankle

—

striking out that exception; that is all. It has been

stipulated by counsel that all objections made to

the prior amended complaint may go to this one

also.

Mr. ROBERTSON.—That the objections are

taken to this complaint?

The COURT.—Yes.
Mr. ROBERTSON.—And they are also over-

ruled by the Court, and that the demurrer which I

heretofore filed goes to this fifth amended com-

plaint ?

The COURT.—Yes.
Mr. ROBERTSON.—And that's denied?

The COURT.—Yes; overruled.

Mr. ROBERTSON.—And then my answer,

which I filed heretofore, will stand and be considered

as going to this particular complaint; is that cor-

rect?

The COURT.—Correct.

Mr. ROBERTSON.—I take an exception to the

Court's rulings. Now, if the Court please, I first

want to make two or three motions relative to the

striking out of certain portions of the testimony,

in order to preserve my record. First, I move to

strike out the testimony given by the witness Mrs.

Katzeek relative to the necessity of her working

since Katzeek 's injury, on the ground that it is
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incompetent, irrelevant and immaterial, and that it

could serve but one purpose, and tliat is to attempt

to prejudice this jury by givint;- the impression

that [230] the plaintiff and his family would be

poverty-stricken if it were not for the fact that she

got out and earned her living.

The COURT.—Well, Mr. Robertson, as to that

motion, I don't think that the testimony goes to

that effect. She has testified that before he was

hurt, years before, she worked at the cannery. The

only other testimony she has given along that line

is that she did also work at the cannery afterward.

I don't see how that would prejudice the jury. It

was brought out by you on cross-examination.

Mr. ROBERTSON.—I brought it out on cross-

examination that she did work previously, because

she had led the jury to infer that she hadn't.

The COURT.—I struck out all her testimony as

to her work at the time at your request.

Mr. ROBERTSON.—Very well, your Honor.

The COURT.—I stopped her several times when

she went on to say what she did, and I told her

that anything that she did was not material. I

don't think that there is any testimony of that kind

in the record.

Mr. ROBERTSON.—Well, I might have mis-

understood, but I got the general impression that

that was what she was testifying to.

The COURT.—Every place where she said she

was working or had to work I struck out, of course,

under your objection.
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Mr. ROBERTSON.—I move to strike from the

record—I don't know what the number is of that

particular exhibit of the plaintiff—the expectancy

table, or the page of this book of the Equitable

Life Insurance Society, on [231] the ground, if

the Court please, that an expectancy or mortality

table is competent evidence only when there is proof

that the injury is permanent, and I submit that in

this case there is no direct proof that the injury is

permanent. There is proof, of course, from which
the counsel will argue that the injury is permanent,

but I submit that there is no proof that the injury

is permanent.

The COURT.—Well, there is the testimony of

expert witnesses that it is permanent, and that is

the only proof you can get. You can't prove, ex-

cept in the case of the loss of a leg or an arm or an

eye, that an injury is permanent, except by the

opinion of the doctors, and that matter, in my
opinion should be left up to the jury, under the in-

structions of the Court. So I'll deny that.

Mr. ROBERTSON.—I move to strike from

Doctor Dawes' testimony, the statement which he

made relative to one of the plaintiff's ears—

I

have forgotten which one it was, but it was only one

—on the ground, if the Court please, that they

have not pleaded that—that the man was deaf, or

that by reason of this accident he was so injured as

to cause deafness, and therefore it is not within the

issues of the case, but something that they should

have pled in the first place if they wanted to

plead it.
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The COURT.—I think that that testimony should

not ])e considered by the jury, ])ut I think I should

submit a special instruction to the jury not to

consider that testimony as to his deafness, because

there is no proof that such deafness was occasioned

by this injury.

Mr. ROBERTSON.—Very well, your Honor.

[232]

Mr. PAUL.—If the Court please, we are willing

that that be stiicken.

The COURT.—You may prepare a si)ecial in-

struction on that point.

Mr. ROBERTSON.—Now, then, if the Court

please, I would like to move to strike out the testi-

mony of the witness—I don't recall the name of

the particular witness, but it's the testimony of that

Indian witness

—

The COURT.— (Interposmg.) Perrin?

Mr. ROBERTSON.—I think it is Perrin. —
that testified that the gear broke the second time

after the accident occurred, on the ground, if the

Court please, that that does not prove negligence

and doesn't prove any knowledge or wilful negli-

gence and therefore should not be permitted to go

to the jury.

The COURT.—Motion denied, for the reason that

it tends to prove the weight of the boiler and the

inadequacy of the tackle.

Mr. ROBERTSON.—Now, I desire, if the Court

please, to move that the complaint be dismissed on

the ground that this Court has no jurisdiction of

this cause of action. I take it that the evidence has
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shown to this Court that if the man has a cause of

action at all, it is a cause in admiralty. His wit-

nesses have testified and his pleadings—in fact his

fifth amended complaint shows or claims that the

thing that caused the injury arose on the ship ; that

is, arose on the navigable waters ; that the ship was

in navigable waters and that the consummation of

the injury also occurred on navigable waters because

the testimony is that he hit the side of the ship.

[233] Therefore, both the origination and the

consummation of the claimed injury arose on nav-

igable waters and this suit should be a suit in ad-

miralty.

The COURT.—Motion denied.

Mr. ROBERTSON.—We ask that an exception be

noted to all these rulings.

I now move that this cause of action be dismissed

on the ground that the fifth amended complaint does

not state facts sufficient to constitute a cause of ac-

tion and on the further ground that the evidence

which the plaintiff has adduced by his examination

of the witnesses on the stand has entirely failed to

prove any cause of action against the defendant.

Now, that is the principal motion which I desire to

submit to your Honor.

(Whereupon, after argument, the Court ruled as

follows:)

The COURT.—The rule of law and the founda-

tion of all damage suits where one is injured by an-

other, is that one should so use his own property as

not to injure another. I know that the question

whether or not a person may be a licensee is im-
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portaiit in many cases, but all these decisions with

reference to licensees come up in cases of real es-

tate, where a man may go on a piece of property

under an implied invitation and is injured on that

property. Where he is not invited directly or has no

business, the rule of law quoted by you would be, it

seems to me in point, that the owner would be liable

only for wanton or wilful injury. But here is a

different case. Here these natives went down on

that dock for the purpose, presumably—it doesn't

appear in the testimony—of acting as stevedores in

connection with the unloading of [234] the ves-

sel. They took the line from the vessel and helped

the vessel land or to approach the wharf. They

then stood there waiting for the vessel to commence

unloading, as they had a right to do, it being a semi-

public wharf under private administration. So if,

under my view of the law, it is proved that the de-

fendant was negligent, either in the use of any of

its machinery or in the examination of any ma-

chinery, then it would be liable for any injury which

happened to this plaintiff, even though he w^as sim-

ply standing there. If the plaintiff was standing

on a sidewalk on a street and through reckless driv-

ing an automobile ran into him, the automobile

driver would likewise be liable for injuries.

So many cases of that kind come up that I cannot

agree with counsel's construction of the law.

The motion will be denied on the grounds stated.

Mr. ROBERTSON.—We reserve an exception.
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DEFENDANT'S CASE.
Whereupon, the jury being in the hox, the de-

fendant to main the issues on its part, introduced

the following evidence, to wit

:

TESTIMONY OF J. L. LEIVERS, FOR DE-
FENDANT.

J. L. LEIVERS, called as a witness on behalf of

the defendant, having been first duly sworn, testi-

fied as follows

:

Direct Examination.

(By Mr. ROBERTSON.)
Q. Will you please state your name?

A. J. W. Leivers.

Q'. Where do you live, Mr. Leivers?

A. Juneau. [235]

Qi. What is your occupation?

A. Photographer.

Q. How long have you been engaged in that busi-

ness? A. About fifteen years.

Q. Do you actually take and develop pictures, Mr.

Leivers? A. I do.

Q. During the past September, in the year 1925,

Mr. Leivers did you make a trip to the dock or can-

nery of the Haines Packing Company at Letnikof

Cove, Alaska ? A. I did.

Q. At that time did you take any pictures?

A. I did.

Q'. Of the dock there? A. Yes, sir.
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Q. Did you also take any measurements of the

dock? A. I did.

Q. Did you make a memorandum at the time of

the measurements? A. I did.

Q. Who helped you to make the measurements'?

A. Mr. Nowell.

Q. Did you ascertain at that time what the length

of the face of that dock was? A. Yes, sir.

Q. Can you give it offhand?

A. I can from this little book that I have

—

Q. (Interrupting.) Were the entries made in that

book at that time ? A. It is
;
yes, sir.

Q. Is that entry correct? [236] A. It is.

Q. Just look at it and state what the length of

the face of that dock is?

A. The length of the face of the dock is 89 feet

six inches.

Q. Did you take any measurements of the width

of the dock at that time ? A. I did.

Q'. Did you make a memorandum of that?

A. Yes, sir.

Q. Have you got that? A. Yes, sir.

Q'. Is it correct ? A. It is
;
yes.

Q. What was the width of the dock ?

A. Thirty-five feet.

Q. Did you take any measurment of the width of

the cannery warehouse that faces upon the dock?

A. Yes, sir.

Q. Do you have that there? A. I have.

Q'. Is it correct ? A. It is.

Q. And made at that time ? A. At that time.
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Q. Wliat was the widtli of the face of the cannery

warehouse? A. Thirty feet, three inches.

Q. Did you make any memorandum, or did you

measure the width of the alley that runs from the

dock back towards the land, alongside of the can-

nery warehouse ? A. Yes, sir. [237]

Q. Did you make a memorandum of it?

A. I did.

Q. Have you got the memorandum?
A. I have.

Q'. Is it correct ? A. It is.

Q. Whatis that width?

A. Eleven feet nine inches.

Q. Now, did you take any measurement, Mr.

Leivers— I withdraw that question. At this time

I ask you to look at Defendant's Exhibits Nos. 1, 2,

3 and 4 for Identification and ask you whether or

not you recognize the pictures. A. Yes, sir.

Qi. Who took those pictures?

A. I took all four.

Q. When did you take them?

A. In the morning, early morning of Septem-

ber 8.

Q. What year? A. 1925.

Q'. What are the pictures of ?

A. They're pictures of the dock at Letnikof Cove.

Q. Are they correct pictures, in so far as the

camera shows it ? A. Absolutely
;
yes, sir.

Mr. ROBERTSON.—I now offer these pictures

in evidence, if the Court please, simply for the pur-
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pose of showing the general situation of the dock,

and not to show any specific

—

The COURT.—(Interrupting.) Any objection?

Mr. PAUL.—No objection if he introduces them

for that purpose, your Honor. [238]

The COURT.—They may be received and filed

and marked.

(Whereupon said pictures were received in evi-

dence and marked Defendant's Exhibits Nos. 3, 4,

5 and 6.)

Q. I now ask you to look at Defendant's Exhibit

No. 6 and ask you to state whether or not that is

the front of the cannery warehouse, which you have

testified to as to being how wide ?

A. 30 feet and three inches vn.de.

Q. What does that show?

A. That is a picture of the face of the cannery

or the face of the warehouse.

Q. I will ask you to look at this and state

whether or not that open space that runs alongside

of it is the alleyway?

A. That is the alleyway that I had reference to.

(Whereupon said picture was shown to the jury

by counsel.)

Q. Now, looking at Defendant's Exhibit No. 4,

Mr. Leivers, I wish you would state as to whether

or not you took any other measurement there as to

the distance between the two mooring piles that are

shown in that picture, Defendant's Exhibit No. 4.

Q. I took measurements from the corner of this

building.
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Q. What building?

A. This building here—well, that would be on

the left as you went up the alleyway—from the cor-

ner of that building to each one of these piles.

Q. What were those distances ?

A. Well, from the corner of the building to the

first pile was nine feet eleven and a half inches, and

from the corner of the building, that building on the

left [239] of the alleyway, to the pile at the front

of the dock was 31 feet 10' inches.

Q. Now, I will ask you to look at this picture,

Defendant's Exhibit No. 3, at the mooring pile

where, close to the edge, comparatively close to the

edge, there are two cross-marks in ink, and ask you

'to state if that is the same mooring pile that is to-

wards the front of this picture from which you

have just testified. Defendant's Exhibit No. 4?

A. That is the same pile. There is only one on

the corner there.

Mr. ROBERTSON.—That's all.

Mr. PAUL.—No cross-examination.

Mr. ROBERTSON.—I now offer in evidence

pages 641 and 642 of this book, called ''Blue Book,

Rates and Guarantees, April, 1920," of which page

681 was received in evidence as Exhibit "A" of the

plaintiff—for the purpose of showing the status of

the industry or occupation of the plaintiff Katzeek,

as to being hazardous or nonhazardous.

The COURT.—What have you to say?

Mr. PAUL.—I don't know what those pages are,

vour Honor I would like to see them.
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Mr. PAUL.—I don't understand the purpose of

counsel in offering- tliat.

The COURT.—Showing- what the hazardous oc-

cupations are, I suppose.

Mr. ROBERTSON.—As affecting the expectancy

of life, if the Court please.

The COURT.—That simply refers to—There are

a lot of [240] occupations classified there, among
which is that of a fisherman, on which the insur-

ance company may, under certain conditions, dou-

ble the insurance premium or rate, double the rates

for insurance where the occupations are hazardous.

Mr. PAUL.—Well, now is this offered for the

purpose of showing the nature of the hazard of the

plaintiff's occupation?

The COURT.—Yes; I suppose that's the purpose

of his offer.

Mr. ROBERTSON.—Yes; to show that he was

engaged in a hazardous occupation.

Mr. PAUL.—We object to the introduction, and

I think Mr. Robertson made the best argument

against it the other day when we submitted the an-

nuity tables. In that case, the Court overruled

our offer on the ground that it was merely the offer

of the company of rates at which they might wish

to pay certain annuities for a certain price. Now,

in this case, here we have merely the opinion of the

Equitable Life Assurance Society as to what class

they consider the job of fisherman would fall in,

and it has no application whatever to Alaskan con-
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ditions, and it is so far conjectural that it seems
to me that the best way of arriving at the hazard
of the plaintiff's occupation would he to leave it to
the jury and let them form that opinion themselves
or it can be adduced by evidence on the part of the
defendant. I suppose that there are many kinds
of fishermen. Whether the fishermen classified are
mshore and bay, whether they are using nets or us-
ing seines or gill nets or troll or fishing off the
dock, it [241] does not appear. It's not at all
subject to Alaskan conditions. It is so far short
of being a classification that it ought not to be used
to prove the hazard of the plaintiff's occupation.
Therefore, we think that the offer of that page is
incompetent.

The COURT.-I think I'll admit it, although it
should be admitted with a further explanation
Mr. ROBERTSON.—Sir?

The COURT.—It should be admitted with the full
explanation on the subsequent pages. There is a
long disquisition there as to how it should be calcu-
lated.

Mr. ROBERTSON.-Well, I'll offer it if that
is what the court wants. I will offer it up to and
including page 646.

The COURT.—I don't want anything.
Mr. ROBERTSON.-Well, I am simply en-

deavoring to offer the part that applied—I offer
those two pages.

The COURT.-AU right, they will be received.
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Whereupon paj^es 641 and 642 of said book were

received in evidence and marked Defendant's Ex-

hibit No. 7, which said pages are, in words and

figures as follows, to wit:

DEFENDANT'S EXHIBIT No. 7.

DOUBLE INDEMNITY ACCIDENT PROVI-
SIGN.

In the Case of Occupations Showing an Abnormal

Accidental Death Rate.

In certain occupations the death rate from ac-

cident runs as high as twice the normal, although

the total mortality experience (due to a low death

rate from causes other than accidents) may be en-

tirely normal, or so close to normal as not to re-

quire an extra premium, or rating, for the life

insurance risk.

In such cases the double indemnity accident fea-

ture may be included, but at a higher rate of

premium than is charged for standard cases. A
list of occupations in which the double accident fea-

ture may be issued at a higher rate of premium and

the multiple to be used, is subjoined hereto. [242]

Please note that the foregoing applies only to

policies issued at the ordinary rate of premium so

far as the life insurance risk is concerned. The fol-

lowing occupations are those most frequently met

with in this connection, but the society reserves the

right to charge an increased premium for the

double indemnity feature in any case, even though



256 Alaska Steamship Company

the occupation may not be among those listed be-

low:

Multiple

of Double

Indemnity

Accident Rate.

OCCUPATION.
AUTOMOBILES

:

Private chauffeurs 2

Garage owners and employees 1%
Demonstrating chauffeurs 2

Demonstrating salesmen 11/2

BRICKLAYERS 2

BUILDING INSPECTORS II/2

CARPENTERS (not exclusively workers on in-

side finish) 11/2

CONCENTRATE MILLS 2

DECORATORS (outside) II/2

DELIVERYMEN—automobile 2

DREDGERS:
Officers and engineers 2

ELECTRICAL INDUSTRY:
Not office duties only 11/^

FISHERMEN—inshore and bay 2

GAME WARDENS II/2

INSANE ASYLUM ATTENDANTS II/2

LIFE-SAVING SERVICE:
Officers and men 2

LIGHTHOUSE^KEEPERS

:

On rocks and shoals 2

LIGHTSHIP SERVICE 2
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Multiple

of Double

Indemnity

Accident Rate.
MACHINISTS

2
MARINE SERVICE 2

[243]

MASONS
2

METAL WORKERS:
Blast funiace, rolling mill employees and

sheet iron workers \i/

MILLERS—Journeymen iy
MILLWRIGHTS .'......... W
MINING INDUSTRY: ^

Unless office duties exclusively .

.

2
OYSTERMEN—Captains ^ . .II/2

PAINTERS (not exclusively workers on in-

«ide) ly
PAPER-HANGERS ly
PLASTERERS ly
POWDER INDUSTRY 2

^

TIN PLATE MILLS
.11/2

Mr. ROBERTSON.—In connection with the
photographs which were received in evidence, I
don't presume that it is necessary to offer the stipu-
lation in evidence, in which it was stipulated that so
far as the general form of the dock is concerned, it

was the same in September, 1925, as at the time' of
the accident. Counsel for the plaintiff stipulated
that with me, and probably I better offer that par-
ticular stipulation in evidence in connection with
the photographs.
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The COURT.—^Well, it can be stipulated in open

court before the jury.

Mr. LEFEVRE.—Read the stipulation.

Mr. PAUL.—We object to it, your Honor.

The COURT.—^Well, the stipulation may be read

into the record. That covers the general form of

the dock only. [244] I remember there is some

testimony in this case, as to the timber being along

the edge of the wharf, testimony put in by the plain-

tiff, and your pictures don't show that.

Mr. ROBERTSON.—That stipulation goes to

the general form of the dock. I'm not trying to

bind the plaintiff by it. I simply want to put

those pictures in evidence. (Reads:)

It is hereby stipulated and agreed by and be-

tween the above-named plaintiff by his attorney

H. B. LeFevre, Esquire, and the above-named de-

fendant by its attorney, R. E. Robertson, Esquire,

that the dock and wharf of the Haines Packing

Company at Letnikof Cove, Alaska, was in sub-

stantially the same form and condition through-

out the month of September, 1925, as it was on

the day and at the time at which the plaintiff

claims to have suffered the personal injuries

which are the subject of the damages which he

seeks to recover in this action.

Dated at Juneau, Alaska, December 11, 1925.

H. B. LEFEVRE,
Attorney for Plaintiff.

R. E. ROBERTSON,
Attorney for Defendant.



vs. Dan Katzeek. 250

I will next read in evidence the deposition of

Francis C. Bender, which was taken under a

stipulation entered into between the parties

hereto, by Judge LeFevre on behalf of the plain-

tiff and by myself on behalf of the defendant,

and which stipulation, after the formal part, re-

cites :

**That the deposition of F. C. Bender and

Arthur A. Mabray, or either or both of them,

as witnesses for the defendant, may be taken

in Seattle, Wash., at such time and place

and before such notary public or commis-

sioner as may be agreed upon by the firm of

Messrs. Grinstead, Laube & Laughlin, repre-

senting the plaintiff, and the firm of Messrs.

Bogle, Bogle & Holman, representing the de-

fendant, upon such oral interrogatories as

may be then and there put to them, and that

such deposition or depositions may be used

upon the trial of this action, subject to any

and all objections the same as though said

witnesses were personally present and testi-

fying [245] in open court, except that no

objection shall be made as to the form of the

interrogatories, and that said depositions

may be taken pursuant to this stipulation

without any other or further commission or

stipulation issuing or being entered into

therefor,
'

'

which is made and entered into on November 9,

1925, and of which I have the original copy here.
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although I take it that the first original is at-

tached to the depositions themselves.

(Whereupon the deposition of Francis C. Ben-

der was read in evidence.)

DEPOSITION OF FRANCIS C. BENDER,
FOR DEFENDANT.

The witness named in the foregoing stipulation

being duly sworn, testified as follows:

(By Mr. BOWEN.)
Q. State your name. A. Francis C. Bender.

Q|. What is your residence?

A. 3107 East Harrison Street.

Q. Seattle, Washington?

A. Seattle, Washington.

Q. What is your occupation?

A. Purser and freight clerk on the high seas.

Q. What was your occupation in the latter

part of May, 1923? A. Freight clerk.

Q. On what vessel?

A. On the steamship '' Cordova."

Q. Were you freight clerk on that vessel on

May 30, 1923? A. I was.

Q. How long prior to that time had you been

acting in that capacity on that vessel?

A. In the neighborhood of about three months.

[246]

Q. Prior to that time what experience had you

had in assisting in loading and discharging

steamships ?

A. I worked as a longshoreman for W. R. Grace

& Co., during my vacation from school.
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Q. Had you had considerable experience prior

to May 30, 1923, in the loading and discharging

of ships'?

A. Yes, sir; loading myself, but not handling

the gear.

Q. Are you familiar with the kind of gear or-

dinarily used for steamships for loading and dis-

charging cargo? A. I am.

Q. On May 30, 1923, did the steamship *' Cor-

dova," call at Letnikof Cove, at the mouth of the

Chilkoot River, Alaska? A. She did.

Q. Did that vessel on that date make a landing

at the wharf of the Haines Packing Company

at Letnikof Cove? A. She did.

Q. What time of the day was the landing made

by the vessel? A. In the morning.

Q. About what hour in the day?

A. I should judge about seven or eight o'clock.

Ql Was it daylight?

A. Yes, sir. In Alaska daylight starts about

two and at that period of the day it would be

just the same as though it was midday here.

Q. You mean two o'clock in the morning?

A. Yes, sir ; two o 'clock in the morning it starts

day breaking. It is about the same there at two

o'clock as it is at eight o'clock here.

Q. That is, during the month of May?
A. Yes, sir. [247]

Q. Upon the landing of the vessel, did you un-

dertake to perform any duties with reference to

the discharging of cargo? A. Yes, sir.
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Q. What were these duties?

A. I left the ship to oversee the discharge of

the cargo that was landed on the dock; also to

get in touch with the superintendent of the dock

to turn over the papers to him, carrying the

charges and so forth of the shipment.

Q. And immediately upon the ship landing, you

went on the dock?

A. Yes, sir; I was about the second or third

one ashore.

Q. Was any of the cargo discharged from the

''Cordova" at the Haines dock on May 30, 19231

A. Yes, sir; it was a large boiler and several

small pieces.

q. What instrumentalities or instruments of

gear were used for discharging the cargo?

A. By the regular gear, which consists of

winches and booms and falls and guys and other

miscellaneous ropes and cables.

Q. At what hatch was this boiler that you men-

tioned loaded? A. No. 1 hatch forward.

Q. And were you discharging it from No. 1

hatch?

A. It would be just discharged from the deck

from No. 1 hatch, near there.

Q. Was the gear at that hatch the same as you

described generally? A. Yes, sir.

Q. And was the gear suitable for the purpose

of discharging cargo?

Mr. PAUL.—Object, your Honor, at that pomt,

on the ground that that calls for a conclusion of
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the witness. [248] He has not been qualified

as an expert and this question asks such an opin-

ion as to the suitability of the gear for the pur-

pose of discharging the cargo.

The COURT.—I think he may answer. His

qualifications to answer may be taken into con-

sideration by the jury.

A. Yes, sir.

Q. Was the gear used for discharging this

boiler similar to that used for the same purpose

on other ships that you have observed?

Mr. PAUL.—Object to that, your Honor, on

the ground that it is incompetent, irrelevant and

immaterial as to what the other ships might have.

We're talking about a particular ship.

The COURT.—Well, it is of the same kind.

It's the nature of the gear. Objection overruled.

Whether the gear is defective or not is another

question.

A. Yes, sir.

Q. How big a load is supposed to be lifted and

handled by the No. 1 gear on the ''Cordova" on

the day spoken of here?

Mr. PAUL.—Object to that, your Honor, on

the ground that the witness isn't qualified as an

expert. It calls for a conclusion.

The COURT.—Objection overruled.

Mr. PAUL.—We take an exception.

A. The lift of the gear is 8,000 pounds that was

in use at the time; figuratively speaking, a four-

ton load.
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Q. How much did this steam boiler weigh?

A. I should judge about three and a half tons,

between three and three and a half tons.

Q. Was the No. 1 gear on the ** Cordova'* sup-

posed to be strong [249] enough for handling

that boiler?

Mr. ROBERTSON.—(Who is reading deposi-

tion.) There is no answer to that question.

Mr. PAUL.—I object to that.

The COURT.—There is no answer to the ques-

tion, he said.

Q. Now, while discharging the steam boiler

that you have spoken of, where were you sta-

tioned ?

A. On the dock, standing halfway between the

warehouse on the dock and the face of the dock

where the ship was tied.

Q, About how far away from the No. 1 hatch

on the vessel?

A. I could not state a distance, but it was in a

position I was watching the gear in action.

Q. Did you observe the operation of the dis-

charging of the boiler,—did you? A. I did.

Q. What happened in connection with the dis-

charging of the boiler?

A. After the gear was placed on the boiler for

the lift, the man at the winches took the strain

of the load to raise the boiler and place it on the

dock.

Q. Then what happened?



vs. Dan Katzeek. 265

(Deposition of Francis C. Bender.)

A. After taking the strain of the load the star-

board-boom guy gave way at the shackle, form-

ing a whip, throwing the starboard-boom over

against the port boom and allowing the guy to

whip in the air. This guy whipped in the air and

caught the native at the lower side of the dock,

throwing him in the water.

Q. And to whom do you refer by the word

*'native"?

A. This native that was hurt. I don't remem-

ber his name. [250]

Q. Did you hear that his name w^as Katzeek?

A. I heard it later.

Q. You understand he is the person that is

bringing this action in which your deposition is

now being taken? A. I do.

Q. Did you witness that accident to Mr. Kat-

zeek? A. Yes, sir.

Q. Did you hear any warning or signal given

in connection with the discharge of this steam

boiler ?

Mr. PAUL.—Object to that, your Honor, on

the ground that it is hearsay and not the best evi-

dence.

The COURT.—He may answer.

A. I did.

Q. Was the warning given before or after the

strain of the load was taken by the winches?

A. The warning was given before the strain

was taken.

Q. Was it a reasonably loud warning?
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Mr. PAUL.—Object to that, your Honor, on

the ground that it calls for a conclusion.

The COURT.—Objection overruled, although

I think the term ''reasonable" is objectionable.

I think it's objectionable.

Q. Did most of the people on the dock respond

to the warning and change their positions?

Mr. PAUL.—Object to that, your Honor.

The COURT.—He may answer.

A. Yes, sir.

Q. What was said by way of warning?

Mr. PAUL.—Object to that, your Honor, on

the ground that it is hearsay.

The COURT.—Objection overruled. [251]

A. ''Stand clear."

Mr. PAUL.—We take an exception.

Q. Did you change your position at the time?

A. I did. I went back to the face of the ware-

house and the superintendent and other men
stepped back also.

Q. About how far did you move? Away from

the position that you were in at the time the

warning was given?

A. It would be double the distance of where I

was standing to the ship or the width of the dock.

Q. Did you think the warning was loud enough

so that anybody on the dock could have heard

it?

Mr. PAUL.—I object to that.

The COURT.—Yes—what he thought.
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Q. Where were these two native men standing

with reference to your position?

A. I was standing near the center of the dock

and they were standing at the edge of the dock,

about one-half the length of the dock.

Q. And with reference to the stem and the bow

of the ship which way were they standing from

you?

A. They were standing against the stern.

Q. Did you see Mr. Katzeek fall in the water?

A. Yes, sir.

Q. What called your attention to him?

A. The cry.

Q. And after he fell in the water, what was

done?

A. The other native ran around the warehouse

to the shore and pushed out a small skiff that was

on the beach and then paddled out to the ship.

The third officer ordered the Jacob's ladder low-

ered and one of the ship's [252] crew went

down to assist getting him in the boat. After

which he was rowed ashore and taken to his hut.

Q. Did you again see Katzeek after he was

taken to the hut? A. Yes, sir.

Q. Did you see him after he had been un-

dressed? A. Yes, sir.

Q. What kind of physical injury, if any, did

you observe on his body?

A. A very heavy red welt across the center of the

back.
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Q. From the appearance of that welt, what did it

indicate that he had been struck by?

Mr. PAUL.—^^Object, your Honor, on the ground

that the witness is not qualified as an expert.

The COURT.—He may answer.

A. By the guy.

Q. By the guy. Do you mean the wire cable part

of the boom guy which swung around after the

shackle broke? A. Yes, sir.

iQ. Did you observe what Mr. Katzeek was doing

on the dock prior to the landing of the ship and at

the time of the landing ? A. Yes, sir.

Q. What did he appear to be doing?

A. While I was on the deck of the vessel, I ob-

served two natives standing at the comer of the

dock and to all appearances they were either fishing

or just watching the vessel come in.

Mr. PAUL.—I object to that answer and move

that it be stricken on the ground that it is not re-

sponsive to the question. It's about two natives and

he's asking about [253] a particular person.

The COURT.—Yes, I think so. It may be

stricken.

Mr. ROB-ERTSON.—Well, if the Court please, I

take an exception to that, because the next question

ties it up and shows that one of these two natives

was the plaintiff.

The COURT.—WeU, then-

Mr. PAUL.—What is that?

Mr. ROBERTSON.—I said that the next ques-
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tion and answer ties it up with the plaintiff, shows

that he was one of the natives.

Mr. PAUL.—The next question drew my atten-

tion to the nature of the question. He merely states

what he believes and not w'hat he knows.

The COURT.—What is the next question?

Mr. ROBERTSON.—''Was Mr. Katzeek one of

these natives?"

The COURT.—He may answer, then.

A. I believe he was.

Mr. PAUL.—We take an exception, then, to the

two questions mentioned.

Q. Did he seem to be performing any duties with

reference to the landing of the vessel?

A. Not to my knowledge.

Q. Did he seem to be performing any duties with

reference to the discharging of the steam boiler?

A. No.

Q. Or any other cargo from the ship? A. No.

Q. Did he seem to have any business whatsoever

on the dock ?

Mr. PAUL.—I object to that, your Honor, as call-

ing for a conclusion. [254]

The COURT.—He may answer.

A. None.

Mr. PAUL.—Note an exception.

Q. State whether or not he appeared to be merely

a spectator on the dock ?

A. That is Avhat I took him to be.

Mr. ROBERTSON.—That's all on the direct ex-

amination. .
'

^^
'S'
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Mr. PAUL.—If the Court please, we'll offer

the cross-examination. I'll read the cross-examina-

tion. (Reads:)

Cross-examination.

(By Mr. LICHTY.)

Q. How long had you been in the employ of the

Alaska Steamship Company when this took place?

A. In the neighborhood of about a year and a

half.

Q. What were your duties in that year and a

half? A. As a manifest clerk and freight clerk.

Q. During this time you were traveling on vessels

all the time ? A. No ; the last three months.

Q. Now, prior to that three months, your ex-

perience of landing cargo and loading ship had been

confined to occasional longshore work while you

were in school, during vacation?

A. Yes, sir; and afterward.

Q. And afterward. About how continuous was

this employment of longshoring ?

A. I put in at one stretch about four months at

Grace & Co. 's dock.

Q. Now, what were your duties at Grace & Co.?

[255] A. Just a longshoreman.

Q. You were not a winch-tender or a hatch-

tender? A. No.

Q. You say when the vessel docked at the Haines

Co. dock you left the deck to oversee the checking of

the cargo landed? A. Yes, sir.

Q. You then went and looked for the superinten-

dent?
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A. No, the superintendent was on the dock.

Q. Who else was on the dock at that time?

A. Two other white men, but I do not remember

their names.

Q. Two other white men and the superintendent?

A. And the two natives.

Q. Just the six of you on the dock?

A. Yes, sir
;
just about six of us.

Q. What did you say the weight of that boiler

was?

A. In the neighborhood of three or three and a

half tons.

Q. Do you know that from weighing it or esti-

mating it?

A. I know that from placing the charge against

the Haines Co. dock as the weight given by the

people who shipped it.

Q. Was that the first thing that w^as being landed

there ?

A. Yes, sir ; on account of it being on deck and in

the way.

Q. It was on deck ? A. Yes, sir.

Q. Forward? A. Yes, sir.

Q. By No. 1 hatch?

A. Yes, sir. It was loaded on deck at Seattle.

Q. What was the nature of this tackle or gear that

was used to land it ? [256]

A. I don't understand what you mean.

Q. Give a description of it, the size of the cables

and the ropes and the boom.

A. Without measuring them, they were the same



272 Alaska Steamship Company

(Deposition of Francis C. Bender.)

sized gear that is used on all vessels which I have

been on, consisting of two booms spread, one form-

ing a lift and the other forming a carrying and the

two falls being joined in the center by an eye and

hook to carry the load. These booms are held in

position by a guy, which is connected to the side of

the ship. The two falls are connected at the steam

driven winch, the running of which either raises or

lowers them both.

Q. Now, what were these guys composed of?

A. The end of the guy against the ship consisted

of a shackle and steel cable. The guy about ten or

twelve feet from the ship consisted of a rope. The

reason of the rope is

—

Q. That is immaterial. I just want a description

of what it was. What size rope was this?

A. I could not state.

iQj. You have seen the rope, haven't you?

A. Yes, sir. I would judge it was an inch rope.

Q. You had been with the vessel about three

months? A. Yes, sir.

Q. Had that same rope been used on there all

that time ? A. Yes, sir ; so far as I know.

Q. And it was that rope that broke?

A. No; it was not the rope that broke.

Q. What was it that broke?

A. The steel shackle. [257]

iQj. How close to the vessel did that break?

A. The shackle is right against ^he wall and is

connected with the bulkhead side.

Q. And where did that break?
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A. It broke right on the bulkhead, the steel of the

ship.

Q. And what was the shackle composed of?

A. Steel.

Q. What size? A. I could not state.

Q. Can you estimate ? You have seen it ?

Q. It was either inch or inch and a half rings.

Q. About what diameter was the ring ?

A. Six or eight inches in diameter.

Q. It was that ring that broke, you say?

A. Yes, sir.

Q. Did you examine the ring? A. No.

Q'. Never looked at it afterwards?

A. Never looked at it as I was not connected with

the ship's gear, that was the officer in charge's duty.

Q. Now, what first caused you to watch the opera-

tions of that winch man taking up the strain and

'so forth? A. I always do.

Q. You always do that?

A. Always do that for self-protection.

Q. How far were you standing from the side of

the ship when the winch started ?

A. It was about half way between the dock and

the warehouse, which I did not measure.

Q. Could you estimate how far? [258]

A. About fifteen or twenty feet.

Q. From the side of the ship and about where you

were with reference to the stem of the ship?

A. In the center of the dock, facing about amid-

ship near No. 1 hatch.
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Q. Then you were approximately directly oppo-

site where the boiler was on deck? A. Yes, sir.

Q. Now, where were these natives?

A. They were back at the corner of the dock, fac-

ing the stern of the ship.

Q. And the No. 1 hatch was forward?

A. No. 1 hatch was against the dock?

Q. What is the length of that ship ?

A. I could not state.

Q. What was the name of the ship?

A. The steamship "Cordova."
iQ. Approximately how far were these natives

from you at the time that that strain was started

to be taken?

A. Not knowing the length of the dock I could

not answer. I would judge in the neighborhood of

not over twenty or twenty-five feet from me.

Q'. And they were at the stern of the ship and

you were forward ?

A. The edge of the dock facing the stem of the

ship, was not very far back of No. one hatch. Any-

body standing in that position could watch all ac-

tion on No. one hatch.

Q. Was the stern of the ship extending beyond

the dock?

A. Over three quarters of the vessel was extend-

ing beyond the dock. [259]

Q. You never examined that shackle and ring at

any time while you were on the ship ?

A. It was not in the line of my duty.

Q'. Did you ever see anyone examining that ?
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A. I have noticed the boatswain on the vessel

and also other seamen and other members of the

deck crew working amongst the gears a number of

times.

Q. You never saw them at that particular

shackle ?

A. Not at that particular shackle,

Q. You visited Mr. Katzeek after he was taken

to his home ? A.I did.

Q. In company with whom?
A. In company with the purser and the com-

mander.

Q. Was he stripped when you saw him ?

' A. He was. He was rolled in blankets.

Q. You unrolled him and examined him?

A. I did not. When we arrived at the tent a

native w^oman pulled the blanket down to his waist

line as the commander asked to see his body.

fQ. You did not examine below the waist line?

A. No, sir.

Q. And the only mark that you saw on that man
was a welt across the back? A. Yes, sir.

Q. Did you examine his head ?

A. No. His face was clear so far as I could see.

Q. Did you examine his chest? A. No, sir.

Q. What particularly attracted your attention to

these two natives standing there talking? [260]

A. Well, I always have a habit of noticing what

is ahead of me and everything that goes by on ac-

count of the fact that sometimes aboard ship you

might be seriously injured if you did not do so. On
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approaching a dock I always notice who is on the

dock so as to make my plans accordingly after the

ship is docked. And on looking over the dock I no-

ticed the two natives standing in this position while

the superintendent and the other men were standing

at the other side of the dock taking care of the lines.

Q. You say the two natives might have been fish-

ing?

A. They might have been. There were fishing

lines hanging there.

Q. You did not see them handling the fish lines?

A. No.

Eedirect Examination.

(By Mr. BOWEN.)
Q. I want to ask one or two more questions on

direct examination. Were the natives, including

Mr. Katzeek, in a position to see what was going on

at the time of the accident, at No. 1 hatch?

Mr. PAUL.—Object to that, your Honor, as call-

ing for a conclusion.

The COURT.—^He may answer.

A. Yes, sir.

Mr. PAUL.—Note an exception.

Mr. ROBERTSON.—That's all.
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TESTIMONY OF J. B. SIMPSON, FOR DE-
FENDANT.

J. B. SIMPSON, called as a witness on behalf of

the defendant, having been first duly sworn, testi-

fied as follows: [261]

Direct Examination.

(By Mr. ROBERTSON.)
Q. Captain, will you state your name?

A. J. B. Simpson.

Ql Where do you live, Captain?

A. Seattle.

iQ;. What is your occupation?

A. Master mariner.

Q. How long have you been a master mariner?

A. Twelve years ; twelve, fourteen years.

Q. In whose employ are you?

A. The Alaska Steamship Company.

Q. Before becoming a master mariner, what, if

any, experience did you have aboard vessels?

A. Right up from a sailing ship; right up in all

capacities.

Q. How many years have you spent at sea, both

on sailing ships and steamers, and so forth?

A. Thirty-five.

Q. Thirty-five?

A. Thirty-five, thirty-six years
;
yes.

Q. Did you start out in the first place as a sea-

man? A. As a boy on sailing ships.

Q. And to what various positions, if any, have

you worked since?



278 Alaska Steamship Company

(Testimony of J. B. Simpson.)

A. Every one of them, right up.

Q. Just mention them, Captain, so that the jury

will know.

A. Well from boy to table seaman, boatswain,

quartermaster, third mate, second mate, chief

officer, master, pilot and master.

Q. What papers do you hold now. How exten-

sive are your papers? [262]

A. Master, any ocean, any size,

Q. Any size vessel?

A. Any size vessel; and pilot's license for the

waters of Alaska and Puget Sound.

Q. During those years. Captain, have you had any

experience in the loading or unloading of cargo

from steamers on to docks and from docks on to

steamers? A. Yes, sir.

Q. In what capacities have you had that experi-

ence?

A. Right up from boatswain. You have got to do

it as boatswain and as third officer, second officer

and chief officer in particular.

Qi. State whether or not you have had personal

supervision of that line of work? A. Yes, sir.

Q. Have you done that work yourself.

A. Yes, sir.

Q. What, if any, experience have you had as to

gear and tackle aboard ships in the unloading and

loading of freight and other cargo?

A. Well, we understand it.

Q. During the years that you have been at sea,

have you had experience along those lines ?
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A. Yes, sir.

Q. Are you familiar with the tackk^ and pjear

aboard vessels that is used for loading and unload-

ing of freight and other cargo? A. Yes, sir.

Q. Have you personally used such tackle and

gear? A. I have. [263]

Q. Do you know how such tackle and gear is

made ?

Mr. PAUL.—2Vre you asking about ''such tackle"

or the tackle on the Cordova?

The COURT.—Well, he's qualifying him.

Q. Do you know how the tackle and gear is made;

that is to say, how it is rigged, and so forth, ordi-

narily on steamers for the loading and handling of

freight, and so forth, Captain? A. Yes, sir.

Q. And the general methods by which it is used ?

A. Yes, sir.

Q. Captain, how long did you say you had been

engaged or employed by the Alaska Steamship Com-
pany?

A. Oh, off and on, for about ten years, say.

Q'. Are you master on any vessel at the present

time? A. Steamship "Cordova."

Q. Is that the steamship "Cordova" belonging to

the Alaska Steamship Company? A. Yes, sir.

Q. How long have you been the master of that

vessel ?

A. Three years last September since I joined her

as master.

Q. You became master of her in September, 1922,

did you. Captain? A. That's it; I guess; yes.
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Q. Were you familiar with her after you became

master, Captain, or had you served in any capacity

on that particular vessel before you became her

master? A. Yes.

Q. In what capacity did you serve aboard of her?

A. Pilot. [264]

Qi. Did you serve in any other capacity on that

particular vessel? A. No; no.

iQ. How long did you serve as pilot on her?

A. Oh, several trips. I don't recollect how many.

They keep shifting us from one vessel to another.

Q. During the period that you have been aboard

the vessel *' Cordova,'* either as pilot or as her

master, have you had occasion to become familiar

with and to know where the tackle and gear, and so

forth, are, for loading and unloading freight and

bther cargo? A. Yes, sir.

Q. Were you familiar with her tackle and gear,

the winches and other machinery used for the un-

loading and loading of freight, on May 30, 1923?

A. Yes, sir.

Q. For how long a time prior to that had you

been personally familiar with that tackle, gear,

winches, and so forth, on that steamer?

A. From the time I have been on her as master.

Q. From the time you had been on her as master ?

A. Yes.

The COURT.—He has not stated all the time that

he has been on her.

Mr. ROBERTSON.—Sir?



vs. Dan Katzeek. 281

(Testimony of J. B. Simpson.)

The COURT.—He has not stated all the time that

he has been on her, only as pilot.

Q. How long have you been on her?

A. Three years and a few months as master.

Q. And then before that you served as pilot?

[265] A. Yes.

Q. Before you were on her as pilot, did you serve

in any other capacity on her?

A. No; no other capacity.

Q. On the steamer "Cordova" you served in the

capacity of pilot from September, 1922, and then

from September, 1922, you have been master, is

1;hat correct ? A. Yes, sir.

Q. And you are still master at this time ?

A. Yes, sir.

Q. Do the subordinate members, the officers of the

steamship "Cordova" and the members of the crew,

sometimes call you commander? Is that what you

are also known as, as well as master ?

A. Yes, sir.

Q. Now, Captain, during those years that you

have been acting as master on board the steamship

"Cordova," in what general business has she been

engaged and where ?

A. iSoutheastern Alaska and Southwestern.

Q. Doing what?

A. Trading, trading all over those places.

Q. What has she been doing in those years with

reference to the hauling of freight ?

A. Yes ; carrying cargo.

Q. Where from? A. Various ports.
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Q. Do you recall, Captain, or are you generally

familiar with the plans of the steamship ''Cor-

dova"? A. Yes, sir.

Q. Do you have any picture of her ? Do you have

any picture [266] of the steamship, I mean here,

with you, of any kind. Captain?

A. No; no picture.

Q. I thought you brought one with you ?

A. No; no picture.

Q. I will ask you. Captain, to look at this plan

that I hand you and state whether or not you recog-

nize it.

A. Yes ; we have one on the ship all the time.

Q. Now, state whether or not that is a true and

correct representation or plan of the steamship

"Cordova"?

A. Yes, sir; The loading plans—^what we call the

loading plans.

Q. Loading plans? A. Loading plans.

Mr. EOBERTSON.—(Handing document to

counsel.) The general purpose of the plans is

simply illustrative of the testimony that the defend-

ant will offer.

Mr. PAUL.—No objections.

The COURT.—You offer it for the purpose of il-

lustration only?

Mr. ROBERTSON.—Yes, sir.

The COURT.—Or as an exhibit.

Mr. ROBERTSON.—Well, I offer it as an ex-

hibit.
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The COURT.—It may be received and filed as an

exhibit and marked.

(Whereupon said outline or plan was received in

evidence and marked Plaintiff's Exhibit No. 8.)

iQl Captain, do you recall whether or not, on May
30, 1923, the steamship "Cordova" made a trip to

the cannery of the Haines Packing Company?

[267] A. Yes, sir.

Q. Sometimes known as Tim Vogel's cannery, at

Letnikof Cove, Alaska? A. Yes, sir.

Q. Who took the ship in there ? A. I did.

Q. Do you recall what time you arrived there?

A. Seven in the evening; little after seven, I

think. (Looking at log-book.) Made fast at seven-

forty.

Q. Do you recall whether or not you had been

there just previously to this particular trip ?

A. We went there on our way north, I believe;

yes—in the morning.

Q. Did you land at the dock at that time?

A. No.

Q. Why not?

A. Well, I thought there wasn't water enough

there. It was what we call a minus three foot seven

tide. That's three feet below any other tide that

you get at certain stages of the month.

Q. So what did you do ?

A. I proceeded right to Haines Mission and Skag-

way, I think it w^as, and attended to it on my way

south.
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Q. Did you call in at Letnikof Cove on your way
south, Captain? A. Yes.

Q. And you arrived there, you say, in the eve-

ning ? A. Yes ; I think it was 7 :40.

iQ'. Do you recall the definite time?

A. Seven-forty, I think is the time that is stated

in the log-book. [268] Anyhow, we keep a record

of every movement made.

Q. Referring to the log-book. Captain, would you

be able to state definitely the time that you arrived

there at the wharf? A. Yes, sir.

Q. And the time you left? A. Yes, sir.

Q. Would you recognize the official log-book of

the steamship "Cordova" at that time?

A. Yes, sir.

(Counsel hands, book to witness.)

The WITNESS.—(Examining book.) Seven-

forty P. M.

Mr. PAUL.—I move to strike that answer as not

responsive to the question.

Mr. ROBERTSON.—Well, I didn't mean to

have the Captain testify to it just yet.
'

Q. Captain, do you recognize this as the official

log-book of the "Cordova"? A. Yes, sir.

Q. Is it kept in the regular course of business of

navigating and operating the steamship "Cor-

dova"? A. Yes, sir.

Q. Is it kept under your supervision as master

of that vessel? A. Yes, sir.

Q. And was this particular book so kept in May,

1923? A. Yes.



vs. Dan Katzeeh, 285

(Testimony of J. B. Simpson.)

Q. Can you state whether or not the entries in

that book, so far as showing the arrivals and depar-

tures, and so forth, are correct? [269]

A. Yes, sir.

Q. I now ask you to refresh your memory by

looking in the log-book and see whether or not you

can state from it the particular time of the day

that you made fast to the Haines Packing Com-

pany's dock on this trip.

A. Yes; seven-forty here.

Q. Seven-forty A. M. or P. M.?

A. Seven-forty P. M.

Q. Will you also look at the book and see if you

can state if it shows what hour you left that dock

on that particular trip? A. Yes, sir.

Q. What time?

A. About one hour afterwards.

Q. Just look and see what the exact time given is,

if it is given. A. Eight forty-three.

Q. Eight forty-three P. M.? A. Yes, sir.

Q. Of the same day?

A. The same evening; yes.

Q. How was the tide at that time, Captain?

A. It was a half an hour after ebb tide, after low

tide. She had been half an hour flooding or coming

up.

Q. It was a half an hour after low tide?

The COURT.—That's at the time that you left

there or at the time you arrived there?

A. After we arrived, your Honor.

Q. Well, at the time that you arrived there you

me&'< that was the stage of the tide? [270]
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A. Yes, sir; it was forty minutes of the flood

when we was fast to the dock.

Q. It was forty minutes' flood when you were

fast to the dock?

A. Yes, sir. I can give you the exact figure, if

you want it. (Looks at book.) 7:06 P. M. was

low water.

Q. Now, then. Captain, I hand you Defendant's

Exhibits three to six, inclusive, and ask you to state

whether or not you recognize that (indicating) as

being the dock to which you then took your vessel?

A. Yes, sir.

Q. What cargo, if any. Captain, did you have to

unload at that dock ?

A. We had a little general cargo and the boiler.

Q. What was the boiler?

A. Just a plain pipe.

Q. When you say boiler, what do you mean?

A. Plain pipe boiler.

The COURT.—Was it steam or—
A. Steam boiler; yes, sir.

Q. Going to the Haines Packing Company?
A. Yes, sir.

Q. And was that boiler unloaded at that dock at

that time. Captain? A. It was.

Q. Where had you gotten the boiler from. Cap-

tain? Where had you brought it from?

A. Seattle.

Q. What was the weight of the boiler approxi-

mately ?

A. A little over three tons, I believe. [271]
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Q. Do you know whereabouts aboard ship it was

stowed? A. Yes, sir.

Q. Whereabouts?

A. On the port side forward.

Q. Near which hatch?

A. Number one hatch.

Q. Now, referring to this exhibit, Defendant's

No. 8, being the plan which has been put in evidence,

is No. one hatch shown on that plan?

A. Yes, sir; right here (pointing).

Q. Is it shown on the deck plan also?

A. Yes, sir.

Q. And on which side of the hatch, if either, was

the boiler stowed?

A. On the port side here (pointing).

Q. Is the port side the left side of a ship. Cap-

tain? A. Yes, sir.

Q. And is the starboard side the right side?

A. Yes, sir.

The COURT.—^You better have the witness mark
where the hatches are.

Mr. ROBERTSON.—The hatches are designated

right on the plan. Hatch No. 1 is designated on the

plan.

The WITNESS.—Well, the boiler was laying

about here (showing).

Q. Just put a "B" where you put the cross.

The WITNESS.—B (marking).

Q. The boiler was about where you put the B?
A. Yes, sir.
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Q. On the port side of the ship and near No. 1
hatch on the [272] "Cordova"; is that correct?
A. Yes, sir.

Q. Now, Captain, in making a landing at that
dock at that particular time, what kind of a landing
did you make? A. A starboard landing.

Q. What do you mean by a starboard landing?
A. Putting the starboard side of the ship up to

the dock—the right side.

Q. Where was the bow of the ship? Where did
it lie with respect to the dock?
A. Oh, sticking out beyond the forward end of

the dock a little bit.

Q. About how far?

A. Oh, twenty feet, maybe.

Q. Did the stern of the ship come up to the other
end of the dock, or did it protrude beyond it?

A. No; stuck out away back.

Q. About how far did it protrude beyond it?

A. From the pilot-house to the end of the boat.

When you were standing on the bridge, you could
see just the end of the dock.

Q. Now, I will ask you to take this plan, the
one that shows a profile of the ship, and mark on
there about the point at which the end of the dock
come up against the bow of the ship.

The COURT.—Make it a straight line downward.
A. Straight line down. The far corner of the

dock, as near as I can tell—I might be out a foot
or two, but it wouldn't make much difference I
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gness—is something like that, I would say (mark-

ing). [273]

Q. Mark that D and D prime. Put a big D at

the top of the line and a D prime at the bottom.

A. D (marking).

Q. And D-1 at the bottom of the line. That's

what they call D prime.

(Witness marks.)

Q. Now, then, Captain, this plan is drawn to

scale. Do you know what scale it is?

A. An eighth to the inch.

Q. Sir? A. An eighth to the inch.

Q. You mean, eight feet to the inch?

A. One-eighth; one-eighth inch to the foot.

Q. Or eight feet to the inch?

A. Yes; that's right; or eight feet to the inch.

Q. Do you know personally how long the dock is,

the face of the dock. Captain? Did you ever

measure the dock yourself? A. No, sir.

Q. Well, now, assuming the face of the dock to be

89 feet 6 inches long, about where would the other

end of the dock come to on the ship ?

A. Right on a level with the bridge. You want

me to draw another stroke down?

Q. Well, can you tell definitely where it was.

Captain, or not?

A. Yes, it was—within a foot, I can; yes. By
standing on the bridge of the ship, I looked right

down on the corner of the dock. It was exactly

—

Q. (Interrupting.) Mark about approximately

where it was according to your recollection. [274]
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A. I'll say there (marking).

Q. Now mark that D-2 and D-3.

(Witness does so.)

Q. Now, this number one hatch, Captain, what

deck is that hatch located on? What do you call

that deck that that hatch is located on'?

A. Main-deck.

Q. Do you have any other name for if?

A. Well-deck.

Q. You call it the well-deck. Now, at the time

that you landed your ship there on this occasion,

can you tell the jury as to which of the decks, if

any, were approximately on the level with the sur-

face of the Haines Packing Company's dock?

A. The forward deck, or the forecastle-head, that

would be pretty near level—

Q. (Interrupting.) What do you call the fore-

castle-head?

A. This one (pointing) right away forward here.

Q. Marked "crew"?

A. Marked "Crew"; yes.

Q. Is the place marked "Crew" the forecastle?

A. Yes.

Q. What do you mean by "forecastle-head"?

A. That's the forecastle-head (pointing).

Q. The deck right above that?

A. The deck of it would be the forecastle-head.

Q. Is that the deck that was on a level with the

dock or approximately on a level with it?

A. Just about; just about, anyhow, at low tide

like that.
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Q. Then was the boiler itself on the same level,

on a level [275] with the dock or below the level

of the dock? A. Below.

Q. About how much below?

A. About eight feet, say; nine feet, maybe.

Q. About eight or nine feet below? A. Yes.

Q. Now, on this ship where were the winches at

that time located for your No. 1 hatch?

A. On the level with the forecastle-head, abaft

the mast.

Q. Mark it with a W as to where they were

located with reference to No. one hatch.

A. Right here (indicating and marking) on this

protruding balcony there.

Q. On the part of the forecastle-head

—

The COURT.— (Interrupting.) Just abaft the

foremast ?

The WITNESS.—Yes, sir; there's a platform

sticks out.

Q. Now, do you know what kind of gear and
tackle the steamer "Cordova" had at that time,

Captain, for the unloading of this boiler?

A. Yes, sir.

Q. And other cargo? A. Yes, sir.

Q. Just describe to the jury what is generally

and also specifically the nature of that gear and
tackle.

A. WeU, we used a flexible steel wire for all

hoisting purposes—five-eighths wire, I think it is,

that they generally use, and the blocks and gears

and everything that goes with it.



292 Alaska Steamship Company

(Testimony of J. B. Simpson.) ^

Q. Are there any booms connected with it?

A. Yes, sir; two booms, a boom on either side.

[276]

Q. Where would they be located with reference

to those winches that you spoke of?

A. Well, they would be a little forward, possibly,

of the winches. The winch driver would stand

here (indicating) and the booms would be at the

back of him, going out swinging out.

Q. Do you know. Captain, from actual experi-

ence, as to what capacity the tackle and gear had

which was then on the steamship "Cordova" on

that day? A. Yes, sir.

Q. So far as carrying capacity is concerned?

A. Yes, sir.

Q. What capacity did it have? A. Lifting—

Q. (Interrupting.) What was the weight-lift-

ing capacity? A. Lifting?

Q. Yes.

A. Well, that gear would lift five tons.

Q. It would lift five tons? A. Yes, sir.

Q. Had it lifted five tons before that, Captain?

A. Yes, sir; I guess it has, in its time. I don't

draw any particular—

The COURT.—Well, do you know. Captain?

A. No, sir.

The COURT.—Well, that's it.

Q Captain, do you know whether or not that

gear had been used to lift this boiler aboard?

A. Yes, sir.

Q. In Seattle? [277] A. Yes, sir.
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Q. When it was taken on board? A. Yes, sir.

Q. Was that the same gear?

A. Tlie same gear took it aboard as put it off.

Q. The same gear put it aboard as took it off?

A. Yes.

Q. Now, in regard to the character of that gear

on May 30, 1923, at the time that you were at

Letnikof Cove, just state whether it was in good

or bad condition?

A. It was in good condition.

Q. State whether or not it was a suitable and

seamanlike gear for the purpose of lifting a boiler

of a weight of three to three and a half tons?

A. Yes, sir.

Mr. PAUL.—If the Court please, I would like

to object to that question and move to strike it on

the ground that the Captain has not qualified as an

expert in connection with the construction of such

gear or its tensile strength or anything. He has

testified that he has had general experience, but

not such experience as would go to the meat and

the root of this question.

The COURT.—The objection will be overruled.

If he has had thirty-five years' experience with

gears of this kind, why he would be able to testify.

Mr. PAUL.—Then, your Honor, if I could

qualify him further as an expert. As I recall his

answer to the question, it was that he had had

experience. Now, for the benefit of the jury, we

would like to know particularly what his experience

has been. [278]
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The COURT.—You can go into that on your

cross-examination. Those are questions of fact for

the jury to determine, if his capacity is raised in

that respect. You may continue.

Q. Captain, do you know the customary method

of operating winches aboard steamships for the

handling of large pieces of cargo, freight, ma-

chinery, and so forth? A. Yes, sir.

Q. Have you had actual, personal experience

along that line. Captain'? A. Oh, yes.

Q. Have you also had experience as mate and

also as master in charge of such work?

A. I have; yes.

Q. Captain, in taking, or in starting to unload

a piece of machinery of any weight, state what is

done, as a matter of fact, if anything, in order to

adjust the load and see how it is going to come out,

and all that. A. I got to explain that.

Q. Well, you can go ahead and explain.

A. Well, he has two handles to the winch, one

for each boom, and when they take the weight of

a heavy piece of machinery, if it's a little heavier

than the regular working loads, they will take a

strain on it. They will have it dancing, as we

might say, pulling on one and then on the other

one, until you steady your load. You may have to

go ahead on it or let it out. It might not be slung

exactly right. A boiler is a hard thing to slmg

because it is round. They might lift it a little

bit and she would tip at one end. Well, then, you

lower it down [279] and shift your sling a couple
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of inches either way, or in steadying it, some of

your guys might not be just right. Your midship

guys might slacken up. The strain will come on

the outside guys and slacken the midship guys, the

one that holds her in the middle.

Q. Well, it is the custom. Captain, and proper, in

taking hold of a load for the winchman to simply

take his levers and shove them down, or does he

take his levers and try to adjust his two booms and

the tackle, so that the weight will be adjusted and

carried up? A. Yes, sir, they always do

—

Q. (Interrupting.) Just explain about that.

Which way does he go about that? You under-

stand what I mean?

A. Well, just the same as I said, they will be

tuning her up.

Q. Captain, you must realize that the jury

doesn't know much about tuning her up.

A. Well, they take the weight of it until they get

an equal strain on all parts; in other words, that

the guys have the same strain on them on both

sides, so that there wouldn't be any slack, because

after you go up you can't back on one and then

slack away and go ahead on the other. If one guy

should be slacker than the other, it would be liable

to be unsteady. The thing is to lift it and to see

that everything is tight before you go ahead. It's

all right to lift it a foot or something like that and

then hold her and regulate your guys. There's

a man around there watching that and the winch

driver will sing out to tighten up the offshore guy
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or midship guy while he is holding the weight, and

sometimes he'll come back with it and let it on

the deck again. [280]

Q. What does the winchman keep his eyes on?

What is he watching most of the time, ordinarily?

A. The booms.

Q. What does he keep his eyes on the boom for?

A. Well, he's steadying the strain and seeing

that the guys are set up right.

Q. Well, is that a necessary thing to do in the

proper handling of a piece of freight or in unload-

ing it?

A. Yes, sir.

Q. Now, did you know the winchman aboard the

steamship "Cordova" at that time, on the number

one hatch?

A. I did know who he was; yes, sir.

Q. How long had he been aboard your vessel?

A. I wouldn't say as to that. He might have

been

—

Q;, (Interrupting.) Had you seen— Go ahead.

A. (Continuing.) Couple of months; yes.

Q. Had you seen him operating the winches prior

to this occasion? A. Yes, sir.

Q. Are you in a position to know whether or not

he knew how and could competently handle

winches ?

A. He was a competent vnnch driver; a good man

for a black man.

Q. Upon what do you base that? What do you

base that statement upon?
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A. Well, I had seen him.

Q. How do you know that he was a competent

man?
A. I have seen him ; I have seen him lots of times

and took notice of him. That is one of the first

things you will notice off the bridge of the ship, the

minute a man goes [281] to the winch, being

brought up at the game and knowing it. The min-

ute you see a man touch the winch, you will gener-

ally know whether he understands it.

Q. Captain, the bow of your ship, did that lap;

that is to say, the side of your bow, how close was

that to the face of the dock?

A. Touching the dock, I guess.

Q. Sir?

A. Touching the dock, right close up, as close as

we could heave it.

Q. Why would that be touching the dock?

A. Well, having such a sharp nipple there, it

would be easy to keep her to the dock. You gener-

ally heave her pretty close to discharge your freight.

Q. Where was the stem of the ship?

A. Oh, she would be off maybe a couple of feet

from the dock; with a long drift like that you don't

get a chance to heave her right in so close, and

you are not so particular for the after end, unless

you are discharging freight from the after end,

then you bring her in tight.

Q. Now, around this well-deck, or what you call

the main-deck, what kind of a rail or anything of

that kind, is there around the well-deck?
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A. Solid iron rail, up four feet, right around.

Q. Is there any rail on the main-deck except the

solid rail applicable to the number one hatch?

A. No, sir.

Q. What do you call the deck just above the well-

deck? A. Saloon-deck.

Q'. What kind of rail is there there? [282]

A. That's just iron pipe rail; regular kind of

fencing.

Q. Sort of like a fence? A. Yes.

Q. Did you put out any gang-plank when you

were there ? A. Did we put out a gang-plank ?

Q. Yes. A. Oh, yes ; we alw^ays do.

Q. Did you discharge any passengers on this

trip? A. No.

Q. Take on any passengers?

A. No; not that I know of.

Q. Did you employ any men at that dock at that

time for any purpose whatsoever? A. No, sir.

Q. Now, as to the gear itself on this boat, do you

have occasion to know the size of the shackles that

are used aboard your ship ? A. Yes, sir.

Q. What size were they?

A. Oh, the shackle, with the pin that it carried

on it, we call it an inch shackle; seven-eighths

shackle or a one-inch pin, I think, they call them.

Q. Do you know the size of it ? A. Yes, sir.

Q. Now, I hand you here an object, Captain, and

ask you to state what it is?

A. That's a galvanized shackle.

Q. Sir?
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A. That's a galvanized shackle such as we used.

Q. Do you know whether or not the shackle

aboard your boat [283] on the starboard side of

the forecastle-head, from which the guy and the

pennant to the starboard boom ran, w^as similar or

dissimilar from that shackle? A. Just the same.

Q. How do they compare in size?

A. Well, being familiar with tliem, you know

that it is this size, or as near as you can tell.

Q. Well, was the shackle aboard the ship any

smaller than that shackle? A. No, sir; it wasn't.

Q. Was it at least as large as the shackle?

A. Yes, sir.

Q. Are you sure of that, Captain ?

A. Yes, sir; I'm sure of it.

Q. Do you know what the capacity of a shackle

of this size is for lifting. Captain—that is, being

used as a part of the lifting gear or the apparatus

aboard a steamship, as to what it will stand?

A. Yes; I do.

Q. What will it stand?

A. In a dead lift, I should judge ten tons, without a

purchase, without having it rigged up, and if you rig

it up, she would stand twice as much.

Q. At least ten tons on a dead purchase ?

A. On a dead purchase.

Q. Do you mean by that that that is the way you

were using it ? A. Yes, sir.

Q. Was that a dead purchase?

A. Well, you could call that a dead purchase
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without, because [284] it didn't have a tackle

rove.

Mr. ROBERTSON.—I'll offer that in evidence,

if the Court please.

Mr. PAUL.—^^Object to it, your Honor, unless it

is meant for illustration only.

Mr. ROBERTSON.—Well, to use it to illustrate

the Captain's testimony; to illustrate the size of

the shackle.

The COURT.—It may be received.

Mr. PAUL.—For illustration.

The COURT.—For the purpose of illustration.

It isn't the same shackle.

Mr. ROBERTSON.—No; we don't contend that

it is the same shackle.

The COURT.—For the purpose of illustration

only.

(Whereupon said shackle was received in evi-

dence and marked Defendant's Exhibit No. 9 for

illustration.)

Q. Now, looking at this shackle. Captain, again,

do you know what particular shackle, if any, it was

that broke on the steamship "Cordova" at that

time when you were unloading this boiler, or at-

tempting to unload the boiler?

A. It would be a shackle the same as that ?

Q. Do you know which particular shackle it was

aboard the ship? A. Yes, sir.

Q. Where was that shackle located ?

A. Starboard side, forward, shackled onto the

ship's side.
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Q. I wish you would mark it with an S approxi-

mately where it would be fastened aboard the ship

on that plan. A. With an S?

Q. Yes ; to stand for shackle, you see. [285]

A. Uh-huh.

Q. Would it be on top of the forecastle-head or

not?

A. Yes, sir; it's right on the— There's a little

bit of an iron plate about six inches, goes right around

the deck, you see, and then you got a rail above

that. It is just an iron like that (indicating) six

or eight inches around. Well, it's shackled on to

that. It would be down here (indicating).

Q. Just show the approximate location of it.

A. Well, if you put the winches somewhere in

here (pointing) I suppose it would be here (indi-

cating) .

Q. All right. Put an S there.

(Witness does so.)

Q. Now, Captain, how does the shackle connect up
with the rest of the apparatus that is used for load-

ing or unloading purposes ?

A. The eye of the pennant goes in that and that's

Screwed onto the sides of the ship.

Q. Just illustrate to the jury.

A. That pennant, the wire pennant goes in this

way and then you put this down on that plate that

I was talking about with the hole in it. You take

out the pin and screw it in that way (indicating).

This (indicating) is a hole into the side of the ship.

Q. How long, about, is that pennant?
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A. About twenty feet.

Q. And what is it made of?

A. Wire, galvanized wire.

Q. What is joined to the upper end of the pennant,

if anything? [286]

A. It goes up and shackles onto a block.

Q. The pennant itself is shackled onto a block?

A. Shackled onto a block; yes, a tackle. Well,

at one end of the tackle, there is one block on the

lower end and one block on the top end.

Q. Where does the guy come in?

A. That's the guy, the tackle.

Q. The pennant extends from the block down at

the shackle and the tackle extends from the block

over to the pulley, is that it? A. That's it.

Q. I ask you to state as to whether or not you had

any knowledge that this shackle, which you have just

mentioned as being located on the starboard side

of the forecastle-head and which broke, had any

defect in it? A. No, sir.

Q. Up until the time that it broke? A. No, sir.

Q. Did anything ever happen before to call your

attention either as an individual or as a master or as

pilot of the steamship "Cordova," to any indica-

tion that there was anything defective about it?

A. No.

Q. State whether or not that same shackle had been

used or had been in that position then used, when

the boiler was loaded on the vessel in Seattle, the

same boiler. A. The same gear.

Q. Including the same shackle, is that correct?
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A. The same shackle—everything.

Q. Did you have any difficulty in loading the

boiler at [287] Seattle, Captain?

A. None at all that I know of.

Q. Did you personally observe or see the acci-

dent at Haines, Captain ? A. No, sir.

Q. Who was it that brought the ship up to the

dock? A. I did.

Q. You were actually in command as she was made

fast to the dock? A. Yes, sir.

Q. Now, then, after that what did you do?

A. After she was made fast to the dock, I stood

at the window for a few minutes while they were

rigging the gear and then I went into my own room.

' Q. After you had gone into your room, was any

disturbance called to your attention?

A. Yes, sir.

Q. How long after you had landed at that dock

was it that your attention was called to that dis-

turbance ?

A. About ten or twelve minutes, say.

Q. About ten or twelve minutes after you landed

at that dock, is that right? A. Yes.

Q. Now, when you heard this disturbance, what

did you hear? What kind of a disturbance was it

that you heard ?

Mr. PAUL.—Object to that, your Honor, on the

ground that it's hearsay testimony and incompe-

tent, as to what disturbance he heard.

The COURT.—He may answer.

A. Well, I heard the boom fly and I heard a kind
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of general [288] commotion and I knew some-

thing was the matter.

Q. What did you do, Captain?

A. I run right out of my room onto the bridge,

—

Q. (Interrupting.) Just a minute. There are

one or two other questions that I wanted to ask

you before I got over onto this point.

The COURT.—Well, we'll take an adjournment

now.

Whereupon court adjourned to Tuesday, Decem-

ber 22, 1925, at ten o'clock A. M.

Tuesday, December 22, 1925.

Court met pursuant to adjournment at 10 o'clock

A. M.

J. B. SIMPSON (on witness-stand).

Direct Examination (Resumed).

(By Mr. ROBERTSON.)
Mr. ROBERTSON.—Will you repeat the last

question.

(Following question and answer repeated by the

court reporter: ''Q. What did you do. Captain?

A. I run right out of my room onto the

bridge—")

Q. There are one or two questions that I want to

ask you about some previous matters, Captain, be-

fore referring to that. I wish you would explain

to the jury as to whether or not a winch, when be-

ing operated to lift freight, either in the imloading

or loading of the freight, makes any noise, even

though it is in good condition, or bad condition.
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A. Yes, sir; it makes noise.

Q. Just explain that. Does it make a noise when

it is in good condition?

A. Yes ; at any time ; at any time, you know that

it's running.

Q. State whether or not that noise that comes

from the winch is any indication that the winch is

not in good condition, [289] or that there is any-

thing wrong with it?

A. It will have a different sound if it 's in bad con-

dition.

Q. What kind of noise does the winch make?

Can you describe it? A. Sir?

Q. Can you describe it?

A. Not very well, only it makes a bit of noise if

you want to get any sleep.

Q. Why does it make a noise ?

A. Well, it's just the construction.

Q. What is it operated by? A. Steam.

Q. Does that have anything to do with it? Does

it have any gears on it?

A. Yes, it's got a gear on it.

Q. By gears, what do you mean?
A. Well, rods and cylinder heads and a lot of

wheels and such like.

Q. And do those things make a noise when the

winch operates? A. Yes, sir.

Q. Is there anything unusual about a vdnch mak-

ing quite a racket when it is being operated?

A. No.
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Q. Now, at the time that you made your ship fast

to the Haines Packing Company's dock on this par-

ticular occasion, Captain, and before you retired to

your room, which I think you stated yesterday that

you did after you made it fast, just state whether

or not anybody was engaged in any work on the

dock? A. No; there was no one. [290]

Q. State whether or not you, from the bridge,

could

—

Mr. PAUL.— (Interrupting.) Object to the lead-

ing question, your Honor.

Mr. ROBEETSON.—I put it in the form of

"whether or not." I don't know how it could be

leading.

The COURT.—No; he may answer. Objection

overruled.

Q. State whether or not, Captain, from the bridge

you would or would not be in a position of the en-

tire dock of the Haines Packing Company.

The COURT.—What was that?

Mr. ROBERTSON.—I mean, have a view of it.

A. Yes, sir; I could see it all right.

Q. What, if anything, if you know, were the peo-

ple doing on the dock, if there were any people on
the dock? A. Oh, doing nothing at that time.

Q. What do you mean?
A. Standing around there.

Q. Was there more than one person on the dock?
A. Several persons.

Q. Now, then, after you heard this disturbance

that you spoke of yesterday, what was it you said,
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Captain, tlmt called your attention to the disturb-

ance? What disturbance was it that you heard?

A. I knew something had happened when I heard

the guy carry away and the boom swing in amid-

ships.

Q. I understood you to say that you weren't per-

sonally supervising the unloading? A. No, no.

Q. Who was in charge?

A. The chief officer. [291]

Q. What was his name? A. Mabry.

Q. Who was the second mate on your ship at that

time? A. McDonald.

Q. Who was the purser? A. Guptill.

Q. Was there a man by the name of Francis Ben-

der connected with the ship at that time?

A. Francis Bender—yes, the freight clerk.

Q. He was the freight clerk at that time?

A. Yes.

Q. Now, then, after you heard this disturbance,

what did you do, Captain?

A. Ran out on the bridge.

Q. What did you see when you ran out on the

bridge ?

A. I saw the native overboard. I went right over

and saw him right down on the corner of the dock,

and a boat putting out from the shore at the same

time. I noticed a lot of people on the beach, some

people on the beach. I sung out for a ladder right

away.

Q. You mean, you sang out, Captain, for a ladder

to—
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A. To the men forward. I said, "Get a ladder

over the side there ! '

'

Q. What kind of ladder was that?

A. We have got a sixteen or twenty-foot wooden
ladder that we use for emergencies, to get on the

dock, or something like that, or to get up the smoke-
stack. Just a little wooden hand ladder.

Q'. What did the men do, if anything, after you
ordered the ladder put overboard? [292]

A. They put it over. They were getting it

right over then.

Q. Do you know where it was put over the side

of the ship. Captain? A. Yes, sir.

Q. By looking at this plat, can you state, and
if so, do state, approximately where the ladder

was put over. Captain.

A. Right here (pointing). Right here the lad-

der was carried (pointing). We generally carry

it alongside of the hatch, alongside of the rail.

It was put right over here (pointing) straight

down.

Q. Put an L. approximately where it went
down. A. (Witness does so.)

Q. Now, what deck did that go down from into

the water, then, Captain? A. The main deck.

Q. What else do you call that deck?

A. Well-deck.

Q, The well-deck? A. Yes, the weU-deck.

Q. On what side of the ship was the ladder put

over? A. Starboard side.

Q. On the starboard side. Now, where was it
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that you stood when you were watching the man
in the water ?

A. On the bridge, from the end of the bridge;

right at the end of the bridge.

Q. Just point out and mark that position on

here with reference to that. What deck would

that be on?

A. That would be on the ui)per deck.

The COURT.—Well, the bridge is off the up-

per deck, isn't [293] it, Captain?

A. On our ship, your Honor, there is just two

steps to, two steps from the upper deck on to the

bridge, you see, that way.

Q. Just mark approximately where it was that

you stood when you looked down at the native,

Captain Simpson, as close as you can.

A. What will I mark?

Q. Mark it B. A. B.

Q. Just put a B there?

(Witness does so.)

Q. When you got there, where did you see the

native? A. In the water, hanging on to a pile.

Q. He was hanging on a pile? A. Yes, sir.

Q. What did you do, if anything, besides or-

dering the ship's ladder put down for him?

A. I was cutting away a life ring, one of the

life rings that's on the after part of the bridge.

You've got to bust it with your foot. It's a

lighted one. When it goes into the water, it

lights up; and I was cutting away the light, so

we w^ouldn't have to use it. In the meantime, be-
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fore I got it adrift, they had the ladder over, and

I knew there was no use of throwing the life ring

in the water.

Q. Did anybody go down the ladder?

A. Yes, sir.

Q. Who went down the la^^er?

A. One of our sailors. [294]

Q. A colored man? ' A. Yes, sir.

Q. What did he do?

A. Well, he jumped down— At the same time

there was a boat come out there from the beach,

and he got hold of Dan and put him in the boat

and took him ashore.

Q. Then, what did you do?

A. I went down to the main deck and on the

way I sung out for the steward. I said, "Get

the steward here and we'll go up and see that

man that fell overboard." I sung out to a man
aboard, I said, "what carried away?"

Q. Well, don't repeat what he said. Captain.

The COURT.—No; don't repeat any conversa-

tion about that. Captain.

The WITNESS.—All right.

Q. Now, Captain, when was it that you first be-

came acquainted with Dan Katzeek? I mean by

that, when was it you first knew that there was

any particular Indian person by the name of

Dan Katzeek?

A. Right there, at that time, after he went

overboard.
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Q. Had you ever known of any such individual

as Dan Katzeek prior to this time ? A. No, sir.

Q. Had you ever known that there was ever

in existence any such individual? A. No, sir.

Q. Now, then, after you went down from the

bridge. Captain, and went down and called for

the steward and then went off the boat, what did

you do? Where did you go to, then. Captain?

[295] A, Went ashore.

Q. Where did you go after you went ashore?

A. Right up to where he was in the tent.

Q. Where who w^as? A. Where Dan was.

Q. Who went with you?

A. I went by myself at that time.

Q. Did any of the other officers of the ship ac-

company you there or come in later, or were they

already there. Captain?

A. No; at that time there was only myself.

The COURT.—Well, answer that yes or no.

A. Oh; no; I was by myself.

Q. You went alone? A. Yes, sir.

Q. Had any of the other officers of the ship al-

ready been there? A. No, sir.

Q. Did some of the officers of the ship come in

later?

Mr. PAUL.—I object to that question, your

Honor, on the ground that it's leading.

The COURT.—Yes.
Q. State whether or not any of the other offi-

cers of the ship came later.

The COURT.—State whether you know, first.
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Qi. Do you know? A. Yes, sir.

Q. "Were you there? A. Yes, sir.

Q. Did any of them arrive later? [296]

A. Yes, sir.

Q. Who came? A. The steward.

Q. Anybody else? A. And the purser.

Q. The steward and the purser. You say the

purser's name is Guptill? A. Guptill.

Q. At that time. Captain, while you were in the

tent, there, what was done?

A. Giving him first aid.

q. Who did that? A. The steward.

Q. State whether or not you were present.

A. I was there.

Q. What do you mean by giving him first aid?

A. Well, bandaged him a little.

Q. What, if anything, did they do about his

clothing ?

A. His clothing was taken off, and his wife was

getting dry clothes for him, and I was trying to

quiet them and explain that he was

—

Q. (Interrupting.) Don't state anything that

you were saying or what your talk was about.

Just say what was done there at that time.

A. Well, I was there patting him and encour-

aging him.

Q. Now, Captain, at that time, state whether

or not you saw his body? A. Yes, sir.

Q. Did you have occasion to note what, if any,

abrasions or bruises appeared on his body?

[297] A. Yes, sir.
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Q. State what the abrasions or bruises were.

A. There was one little cut on his head and

there was a scratch on his back.

Q. Were there any other bruises or abrasions?

A. None that I saw; no, sir.

Q. Was his body so you could see if?

A. He was naked, sitting down.

Q. State if you know whether he was conscious

or unconscious at that time, Captain?

A. Yes, sir; he was conscious.

Q. He was conscious? A. Yes, sir.

Q. How long w^ere you there. Captain? How
long did you remain in the tent?

A. Oh, twenty-five minutes; maybe half an

hour.

Q. You remained there maybe a half an hour?

A. Yes, sir.

Q. State whether or not during any of that

time that you were there Katzeek was uncon-

scious? A. No, sir.

Q. He was not during any of that time?

A. No, sir.

Q. Unconscious, is that what you mean?

A. Not that I saw, no, sir.

Q. What was he doing when you left the tent?

A. He was sitting in the same position.

Q. You mean by that

—

A. (Interposing.) Sitting up.

Q. Where was he sitting? What was he sit-

ting in? [298]
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A. In front of the fire, on the ground. They
had a smudge fire—smudge on it. He was in

front of it on the ground.

Q. They had a smudge fire on the ground?

A. Yes, sir; in the tent.

Q. What kind of tent was this?

A. Small tent; it would be about

—

Q. (Interrupting.) How was it furnished?

What was in it? A. Very little, if anything.

Q. What, if any furniture did it have in the

way of beds, or chairs or things of that kind?

A. I don't believe there was a bed in it.

Q. Are you sure about that?

A. I wouldn't be sure. There was so many in

there.

Q. How large was it, do you think?

A. It would be about ten by ten ; no bigger than

that, I think—ten by twelve.

Q. What, if anything, seemed to be the main

trouble at that time? A. The main trouble?

Q. What, if anything, seemed to be the chief

trouble with him at that time?

Mr. PAUL.—I object to that, your Honor, on

the ground that it calls for a conclusion.

The COURT.—You can ask him to describe

his condition as he saw it, but not for his opin-

ion, without you can show that he is an expert

and that he determined what the trouble was.

Q, Just describe his condition at that time,

Captain, as you saw it.
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A. Well, as we knew that the man was knocked

overboard in [299] the water. We knew that

was the general thing, and we was trying to find

out how seriously he was hurt. At the same time,

I was asking for a doctor, if there was a doctor

at hand, to get him and find out—give him all

the medical aid that we could. The man was

chittering with the cold.

Q. He was shivering with the cold?

A. He was shivering with the cold. His wife

was right there and I was talking to his wife

at the same time, and she had a blanket and

some nice woolen underwear. I remember right

there

—

Mr. PAUL.—(Interrupting.) Now, if the

Court please, I move to strike all of the past an-

swer as not being responsive to the question, ex-

cepting that part in which he says that he was

shivering with cold. The other parts have no re-

lation to the question whatever.

Mr. ROBERTSON.—All right.

The COURT.—It may be stricken.

Q. Now, Captain, you stated just now that he

was shivering with cold? A. Yes.

Q. Now, what was done in the tent? What did

you do in the tent and what did the other people

do in the tent. Just describe that?

A. Well, we were all talking there.

Q. What did you do with reference to him, I

mean, with reference to Katzeek?
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A. Well, I was just trying to **pacify" him
and encourage him as much as I could in his lit-

tle trouble, as anybody would. [300]

Q. Was there any doctor handy, in attendance?

A. No; not outside of the

—

Q. (Interrupting.) What, if any inquiry did

you make relative to trying to find a doctor?

A. Oh, we found out right there that we could

telephone over to Haines Mission for a doctor;

so they said they would right away and get him.

Q. Now, then, Captain, you stated that you

were there about twenty-five minutes or thirty

minutes, as near as you can judge?

A. About that time; yes.

Q. What, if any, custom is there aboard ship.

Captain, in case of any kind of an accident, with

reference to entering a note or a memorandum

of it upon your log-book?

A. We enter everything of that kind in the log-

book. It's very important.

Q. State whether or not that custom was fol-

lowed out in this particular? A. Yes, sir.

Q. Do you know, and if so, state it, as to what

time that memorandum was made. I mean, with

respect to the day on which the accident oc-

curred ?

A. Right at the time that's made, right soon af-

terwards. There is nothing touched until the

man that's

—

(Mr. Robertson shows log-book to counsel.)

Q. I will ask you. Captain, to refer to this log-
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book and state whether or not you recognize the

memoranda made there on that page which I

hand you. Just say whether or not you recog-

nize it. A. Yes, sir. [301]

Q. Are you able to state whether or not that

entry was made in the log in accordance with the

usual custom? A. Yes, sir.

Q. (Continuing.) Aboard your ship. And you

stated yesterday that the log-book was kept and

the entries made under your supervision, is that

correct? A. Yes, sir.

Q. Do you mean by that. Captain, that you

personally make all the entries in the log, or not?

A. Not personally; no. This is the chief offi-

cer's report.

Q. Well, in whose charge and under whose su-

pervision is the log-book itself?

A. Under mine.

Q. And those officers, are they under your su-

pervision, or not? A. Yes, sir.

Q. Now, can you state as to whether or not that

is the memorandum that was made of this par-

ticular accident. Captain? A. Yes, sir.

Q. And the memorandum was made in accord-

ance with the usual custom? A. Yes, sir.

Q. Now, Captain, state whether or not

—

The COURT. — (Interrupting.) You didn't

make this memorandum yourself? A. No, sir.

The COURT.—Did you read it at the time?

A. Yes, sir.

The COURT.—At the time it was made? [302]
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A. Right at the time; yes, sir.

The COURT.—Is it a correct memorandum,
according to your memory? A. Yes, sir.

Q. Now, Captain, on the next page is the state-

ment of your time, that you mentioned yesterday,

is it not? Just look at it and see. A. Yes.

Q|. Of your arrival at Letnikof Cove?

A. Yes, sir.

Q. And on a subsequent page of your depar-

ture? A. Yes, sir.

The COURT.—He has already testified to that.

Q. Now, Captain, how does it happen that this

memorandum was made on a preceding page to

what the entry was made on of the arrival and

departure ?

A. There was no room on that page, I guess.

We sometimes—I don't

—

Q. Now, I ask you to look at this particular

page, or these particular pages embraced in this

clip, and ask you as to whether or not they cover

—from this page up to and including this page

(showing)—whether or not they cover that par-

ticular trip into Letnikof Cove, and also this par-

ticular accident.

Mr. PAUL.—If the Court please, it seems to

me that the witness ought to identify the pages

so that we will know what he is talking about.

Mr. ROBERTSON.—WeU, I am trying to get

at the pages so that I will be able to offer them

in evidence without offering the whole book.

[303]
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The COURT.—Are the pages numbered?

Mr. ROBERTSON.—No, sir; they are not num-

bered. That is tvhy I was trying to get at. I

was going to offer them all in evidence.

Q. Is that correct, Captain? A. Yes, sir.

Mr. ROBERTSON.—I'll now offer them in evi-

dence and ask that copies be made thereof—from

this page, commencing Wednesday, May 30th,

one A. M., to which I have appended a clip

—

The COURT.— (Intermpting.) What is the

purpose of offering the whole pages?

Mr. ROBERTSON.—Well, I don't know how

else I can pick out the particular items. Of

course, I would be willing to; but here are the

pages constituting the record of it, your Honor,

up to and including the page entitled "Letnikof

Cove to Bay and return," to which I ap-

pend a clip (handing book to counsel).

Mr. PAUL.—Object to it, your Honor, on the

ground that it's incompetent.

Mr. ROBERTSON.—All right, then; I will

withdraw the offer, if the Court please.

Q. Captain, after this, when did you next see

Dan Katzeek? A. Months afterward.

Q. What year was it that you next saw him?

A. The following year; I guess.

Q. Well, what would be the following year af-

ter that, Captain? A. 1924.

Q. Where did you see him then? [304]

A. At the cove.

Q. At Letnikof Cove? A. Yes, sir.
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Q. At that same cannery? A. Yes, sir.

Q. Whereabouts did you see him?

A. At the dock.

Q. What dock? A. At Letnikof Cove.

Q. Whereabouts was he when you saw him?

A. He came aboard the ship.

Q. How did he come aboard? I mean, under

what power? Was he carried aboard or did he

walk aboard, or how did he get aboard?

A. He walked aboard; he walked aboard.

Q. And did you have occasion to notice how he

walked, Captain, on that occasion? Just state

whether or not you saw him walking at that time.

A. No; I didn't.

Q'. Where did you see him?

A. On the upper deck, standing there as I came

along.

Q. Was he just standing there?

A. He was just standing there till I got close to

him and he said "Captain" to me.

Q. At that time. Captain, state whether or not

he evidenced any great pain or suffering in his

face, or anything of that kind? A. No, sir.

Q. Do you remember whether or not he stood

around with his hands on his back? [305]

A. No, sir.

Q. Just state to the jury as to how he did act

at that time with reference to whether he acted

as a man in good or poor health, so far as his

actions were concerned. Captain.

A. In good health.
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Q. Well, just explain to the jury what you mean

by that, Captain.

A. Like an ordinary man would that you never

suspect anything the matter with.

Q. In what language, if any, did he talk to you?

A. In English.

Q. Did he have un interpreter?

A. No, sir.

Q. Did you see him— After you talked with him

there, did you see him after that? Did you see

him leave there, or not? A. Yes, sir.

Q. State whether or not you saw him walk away ?

A. I saw him walk away.

Q. Just state how he walked, as to w^hether he

walked as an ordinary, upright man would or as

a cripple or an invalid would walk?

A. Like an ordinary man.

Q. Do you know upon what deck this was that

you—
A. (Interposing.) On the upper deck.

Q. On the upper deck? A. Yes, sir.

Q. What, if anything, he had to do in order to

get down back on to the dock? [306]

A. He had to go down the stair, right where he

was standing.

Q. State whether or not anybody helped him

down the stairway? A. Not as I saw.

Q. Well, were you in a position so that you could

see him. Captain?

A. I was right at the door of the companionway

going down, where we spoke.



322 Alaska Steamship Company

(Testimony of J. B. Simpson.)

Q. Did he ask anybody to help him down?

A. No, no.

Q. Now state when you next saw him, if at all.

When did you next see Dan Katzeek'?

A. At Haines Mission.

Q, When was that^

A. The same trip; the same trip, I believe. We
was bound from there to Haines Mission.

Q. You mean to say that at the time that you

got over to Haines that he was over there?

A. Yes, sir.

Q. Where did you see him that time?

A. On the dock.

Q. Did he come aboard the ship?

A. No, Eis wife did.

Q. Did you have occasion to see Dan walking

around at that time?

A. No; I didn't take particular notice. I can't

say.

Q. State whether or not you ever saw him again

after that particular time until you came here to

Juneau to attend this trial? A. No, sir. [307]

Q. Have you seen him walking around the streets

of Juneau since you have been in Juneau on this

occasion? A. Yes, sir.

Q. Just state whereabouts you have seen him?

A. Coming up to the courthouse and other places.

Q. Do you mean to say right here in the vicinity

of the courthouse only or anywhere else?

A. No ; down around the street, in the direction of

coming up here.
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Q. Did you pay any attention to how he walked,

Captain ?

A. Well, the way he was walking around there

—

Q. (Interrupting.) Well, did you pay any at-

tention to that? Did you notice that? Just state

whether or not you know, Captain? A. Yes, sir.

Q. State how he walked with reference to walking

as an invalid or walking as an ordinary well man.

I mean when you saw him on the street.

A. Well, he was not walking like an invalid.

Q. He was not? You say he was not walking

like an invalid when you saw him? A. Yes, sir.

Q. State whether or not there is any difference

between the way he is walking around now, as you

saw him, around here in the courthouse or around

the streets, and the way he was walking around

when you saw him in Letnikof Cove in 1924 ?

A. The difference?

Q. Yes. A. Yes, sir. [308]

Q. What is the difference, if any?

A. He's walking like a cripple now.

Q. What was he doing

—

A. (Interrupting.) And he was walking all right

then.

Mr. KOBERTSON.—That's all.

Cross-examination.

(By Mr. PAUL.)

Q. Referring to your log-book. Captain, who

makes the entries in the log-book ?

A. The officers.
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Q. Would the entries be made by different of-

ficers? A. Yes, sir.

Q. Now, which officer would make the entry?

A. The officer in charge, of anything like that.

Q. Now, who were the other officers? Will you

specify the other officers?

A. Mabry was the chief officer.

'Q. Mabry? A. Mabry; yes, sir.

Q. Would any other officer make an entry?

A. No.

Q. No one aside from Mabry that made entries

in your log-book, is that true?

A. They all make entries in keeping the log-book.

Q. Now, indicate who made the entries in your

log-book, referring to your trip on which you went

into Letnikof Cove.

A. The officer on watch at the time, going in.

There's three officers. [309]

Q. Who were these officers?

A. Mabry, chief officer; William McDonald, sec-

ond officer, and a fellow by the name of S
,

third officer.

Q. Now, these entries that you refer to are en-

tries that indicate the discharging of freight and

the time when you docked, and matters of that kind,

aren't they? A. Yes, sir.

Q. You have an entry that was shown to you

by Mr. Robertson, recording the injury to Dan
Katzeek? A. Yes, sir.

Q. Who made that entry?

A. The chief officer.
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Q. Is that in his own handwriting?

A. Yes, sir.

<J. Did you see him make it?

A. No, sir; I did not.

Q. How do you know that the chief officer made

that entry, Captain?

A. Well, because we talked it over, in a case like

that, as we note everything; that is very impor-

tant. We talked it over, and they have got to be

very careful what to put down, as it has always

got to come up when we make our report to the

owners in Seattle, so that there would be nothing

left out or rubbed out, or anything like that.

Q. Well, now, if you went into Haines, for in-

stance, before you went to a place like Letnikof

Cove, which entry is marked first in your log-book ?

A. Which entry?

Q. Yes. Would your last report be recorded be-

fore your previous report? [310]

A. Yes; we leave such and such a place for such

and such a place.

Q. Well, now, supposing that you should arrive

at Haines yesterday morning at ten o'clock

—

A. Yes, sir.

Q. And then arrive at Letnikof Cove at twelve

o'clock, which record would go down in the log-

book first? A. Leaving Haines Mission.

Q. Leaving Haines Mission? A. Yes, sir.

Q. In other words, it is customary for you to

follow the lines or make the entries according to

the way in which you touch ports and in accord-
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ance with the way in which events transpire ? You
don't jump all over your log-book, do you"?

A. No.

Q. (Continuing.) In making up your record?

A. No, not generally miss a page, no.

Q. Now, if an entry should occur, or anything

should occur, in the evening of May 30th, or on

any other date-^ A. Yes.

Q. (Continuing.) Is it not customary for you to

make the entry just as you would make any other

entry, in due course, following the last entry on

your log-book? Is it customary? A. Yes, sir.

Q. It is not customary, therefore, for you to turn

back a page in making an entry, is it?

A. Yes, sir; in cases of that kind; yes. I know

what you're getting at. [311]

Q. In other words, when an accident occurs, it

is customary for you to turn back one or two or

more pages, is it. Captain?

The COURT.—Answer the question.

A. Yes, sir.

Q. Now, show me, in this book, another entry

that indicates and bears out that custom, as you

have testified. A. No; I can't show you.

Q. Well, then, tell the jury of some other time

when that event occurred and that record was made

in the way which supports your testimony that that

was the custom. A. Repeat that question.

(Question repeated by the court reporter.)

A. I can't recall anything that you're talking

about.
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Q. Are you familiar with the handwriting of

your officers that made entries in this hook f

A. Pretty much.

Q. Can you show me, looking into this book,

which writing is Mabry's, handwriting and which

is in McDonald's handwriting? Can you?

A. Yes, sir; McDonald and Mabry; yes.

Q. You can? A. Yes.

Q. And you can do that even if you don't see

Mabry making the entry or McDonald making the

entry, can you? A. Yes, sir.

Q. Then, indicate on these pages which is in

McDonald's handwriting and which is in Mabry's

handwriting ?

Mr. ROBERTSON.—Well, now, wait a moment,

if the Court please. That book he objected to my
even putting it in [312] evidence. I don't under-

stand how he can go ahead and cross-examine the

witness on it. I wanted to put the book in evidence

and he wouldn't let me.

Mr. PAUL.—The officer, Mr. Simpson, has testi-

fied concerning that entry, relating to this ac-

cident. Now, we want to know if that is really

an entry made by the man that he claims made it.

Mr. ROBERTSON.—All right.

A. You want to know whose writing that is on

here?

Q. I want you to indicate which officer made the

different entries.

A. There is none of Mabry's writing here (look-
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ing at book). That's Waterfall, McDonald's there.

"Fast Skagway," is my writing.

Q. Then indicate on some previous page the

handwriting of Mabry?

Well, answer this question

—

The COURT.— (Interrupting.) Wait a moment.

Let him answer.

Mr. PAUL.—I want to withdraw that question.

The COURT.—Very well.

Q. Who was the officer in charge when you made

the landing at Letnikof Cove?

A. The chief officer and the second officer.

Q. The chief officer was Mr. Mabry?

A. Yes, sir.

Q. And who was making the entries at that time?

A. The second officer up until we got close to the

dock.

Q. Then you say Mr. Mabry made the entries'?

A. No; the pilot.

Q. The pilot? [313] A. The pilot.

Qi. What was the pilot's name?

A. At that time it was Anderson, I believe.

Q. Anderson? A. Yes, sir.

Ql. Now, who made this entry, then, concerning

the accident ? Did Mabry make it ?

A. Mabry made it.

Qi. Or did the pilot make it?

A. No, sir; Mabry made it.

Q. Mabry made it?

A. Yes. The pilot has got nothing to do with it.
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Q. Mabry didn't make any— Did Mabry make

any of the entries as you entered Letnikof Cove?

A. No, sir.

Q. Did he make any of the entries after you

left Letnikof Cove?

A. Not unless he was on watch for the points.

Q. Was it customary for Mabry to make the

entries when he was on watch?

A. Yes, sir; especially at the dock.

Q. And you testified that he was on watch as you

came into Letnikof Cove, did you? A. Yes, sir.

Q. Then, how do you account for the fact that

the pilot made the entiy?

A. He was on watch on the forecastle-head, where

he belongs.

Q. Now, I will hand you this book again and

ask you to turn back, page by page, until you come

to an entry entered by Mabry. Turn it from here

(indicating) and [314] let we know when you

find that writing.

A. Well, I would say that that was Mabry 's writ-

ing (showing) pretty near like it.

Q. This is in Mabry 's writing that is recorded

on the log of the steamship "Cordova," voyage

100, from Wrangell to Heceta and return. "Time

by clock." Is that it, "11:30"?

A. Eleven-thirty, yes.

Q. And 12:30?

Q. Yes, sir; "sailors quit work."

Q. Here's the items "11:30 through discharg-

ing"

—
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A. (Interposing.) ''Tin plate."

Q. The entry "12:30 sailors quit work; putting

on hatches and lowering down booms," is that it?

A. Yes, sir; that's what I think it is.

Q. And you're very sure, then, that that's in Mr.

Mabry's handwriting? A. Yes, sir.

Q. The same man that made the entries?

A. Yes, sir.

Q. (Continuing.) Noting the accident to Dan
Katzeek? A. Yes, sir.

Q. As a matter of fact, this entry was made long

after the accident? A. It was not.

Q. And it was made by Gurr, was it not?

A. By Gurr? No, sir.

Q. It was made by some one in the office of the

company at Seattle, wasn't it?

A. No such a thing.

Mr. PAUL.—I will ask that that entry, identified

by [315] Captain Simpson, of the trip of the

steamship "Cordova" from Wrangell to Heceta,

bearing the time indicated, namely, eleven-thirty

P. M., with the notation "Through discharging tin

plate," and the other entry on the same page, bear-

ing the time of twelve-thirty, with the notation,

"Sailors quit working, putting down hatches and

lowering down booms," be admitted in evidence.

Mr. ROBEPTSON.—What are you going to do-^

cut it out and put it in?

Mr. PAUL.—Well, we can take either the page,

or, if that is possible, in such a way that that entry
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could be placed before the jury and let the jury

pass on the handwriting in question.

The COURT.—Any objection?

Mr. ROBERTSON.—I don't have any objec-

tion. He objected to my putting the same thing

in evidence, though, or the book.

The COURT.—Certainly. The original item is

not in evidence. He objected to your introducing

it and it was withdrawn. Your whole cross-ex-

amination here is on matters that are not relevant.

Mr. PAUL.—I understood that the entry of that

accident was in evidence.

The COURT.—No; he withdrew it upon your

objection to it. The other side withdrew the whole

book. Of course, if there is no objection to your

going ahead with the cross-examination, I will

allow you to cross-examine him as to the time

of the arrival and the time of departure of the

steamship '

' Cordova, '

' because the captain has testi-

fied to it from the book, but that's all. [316]

Q. Going back to the time, when did you leave

Seattle, Captain?

A. I wouldn't know until I looked in the book.

Q. Will you look at the book?

A. Thursday, May 17, left Pier Two, 2 :20 P. M.

Q. What dock did you leave from? A. Pier 2.

Q. Pier 2? A. Yes, sir.

Q. Which way was the bow pointing as you lay

there at the dock? A. Up town.

Q. Which side of the ship lay next to the dock ?

A. That I wouldn't be sure of. Sometimes we're
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on the north side of the dock and sometimes we're

on the south side of the dock.

Q. Well, can you not remember how you lay there

at the dock, Captain? A. No, sir.

Q. You cannot?

A. Oh, not on that particular trip.

Q. Now, did you observe the loading of the freight

on the ''Cordova" at that time? A. No.

Q. You did not? A. No; not generally, no.

Q. You did not? A. No.

Q. Did you examine the gear at the time that you

were loading freight on that trip at Seattle ? [317]

A. No, sir.

•Q. You did not ? A. No, sir.

Q. How long before you loaded at Seattle was it

since you had examined the lifting gear?

A. Are you asking me to

—

Q. Yes ; I am asking you ?

A. I don't examine the lifting gear, as a general

rule.

Q, It is not part of your duties ?

A. To oversee it; yes.

Q. To oversee it. But you don't make the ex-

amination yourself?

A. Not altogether like the other officers ; no, sir.

Q. Now, when was it previously to this trip that

you say began on May 17th, was it since you had
examined the gear personally?

A. It's examined every trip

—

The COURT.—(Interrupting.) Well, now, he

asked you since you had examined it personally.;
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that is yon yourself.

Q. Since you examined it?

A. I don't know how to answer that question,
your Honor.

Mr. ROBERTSON.-^ust answer it one way or
the other, whichever it is.

Q. Can you remember when you examined that
gear previously to May 17th?

A. Well, we're right there all the time at the
gears on the ship.

Q. I am asking you when you examined it?

A. Every trip.

Q. When was it that you examined the gear pre-
viously to May 17th? [318] A. Every trip.

Q. Do you know whether or not there was more
than one boiler loaded on the vessel at Seattle?
A. Just the one, I believe; yes, sir.

Q. Do you know? A. I know.

Q. Now, did you ever run a winch ?

A. Yes, sir.

Q. As part of your daily work, or was it inci-
dental or occasional that you did it?

A. In the early days, yes, I used to. In the early
days I used to run one. I never stayed with it, but
I used to run one now and then.

Q'. You never were a v^inch-driver ?

A. Never what we call an A No. 1 winch-driver,
because I had never been

—

Q. How long has it been since you have ever had
anything to do with eables ? A. Cables ?
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Q. In respect to being able to indicate or esti-

mate or judge of the lifting power of a cable *?

A. Well, I have been mixed with it all my life, I

guess, handling it.

Q. Taking two winches as you have on the "Cor-

dova," having two cables, lifting cables as you have

on the "Cordova," how much weight can you lift

with those two winches if the cables were one inch

in diameter? A. How much can we lift?

Q:. How much can you lift ?

A. Well, that depends on the purchase that you

put on her. [319]

Q. On the purchase? A. Yes, sir.

Q. Well, take the purchase that you had on the

"Cordova"? A. Twenty-five tons.

Q. Twenty-five tons?

A. Beg your pardon. You say the purchase we

had on the
'

' Cordova" ? A. Yes.

A. No; sir. We have a purchase there, but not

the purchase that you are referring to, the purchase

that we raised the boiler with.

Qi. What do you mean by purchase?

A. A purchase is a rove off tackle, a rove off

tackle. In other words, in plain words—

Q. (Interrupting.) Explain to the jury the word

purchase, so that they can understand.

A. It would be a couple of blocks, say, with three

sheaves in one block and three sheaves in the other

block, and you reeve this wire rope through. That

gives it more purchase to lift than if it was two

blocks, and it will give it much more than if it was
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only one block on either end. There are so many
different kinds of purchases to be used and the

weights, according to their weights.

The COURT.—Well, Captain, purchase means

pulling power, doesn't it?

A. Yes, sir
;
pulling power, in other words.

Q. How big a load will it take to break a cable of

that diameter?

The COURT.—What diameter.

•Q. The one inch, I spoke of. [320]

A. How much pulling power?

Q. Yes; that is, there is some place where that

cable will break ? A. Yes, sir.

Q. Now, how much will it take ?

A. Oh, I don't know the exact pulling power or

the Government test on that stuff, but it's away be-

yond, on a single pull, ten tons, I'll say; then I am
on the right side.

Q. You think ten tons will break a one-inch cable

on a lift of that kind?

A. Taking it on a pull, on a single pull, I'll say

she'll stand ten tons.

Q. Now, you had on the "Cordova" just a single

purchase? A. Yes, sir.

Q. For that particular boiler that you were rais-

ing? A. Yes, sir.

Q. Now, how much of a load will a five-eighths

cable stand on a direct pull without breaking ?

A. Fifteen tons.

Q. Now, your testimony then is that a five-eighths

cable will stand thirteen tons ?
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The COURT.—Fifteen tons.

Mr. PAUL.—Pardon me ?

The COURT.—Fifteen tons.

Q. Fifteen tons, and a one-inch will stand ten?

A. Twenty, the inch will stand and fifteen on the

five-eighths. Twenty, I mean.

Q. Now, in accordance with your duty or duties

as master, you supervised the entire trip, did you

not? [321] A. Yes, sir.

Q. Now, on this trip before you went to Letnikof

Cove, where did you go after you left Juneau, if

you called at Juneau on that trip ?

A. We called at Juneau ?

Q. Did you call at Juneau? Do you remember?

A. No, sir; we go to so many places, it's hard to

recall. (Looks at log-book.) No; I don't think we

were at Juneau at all. We have got them here on

the front page, where we call.

Mr. ROBERTSON.—Just speak a little louder,

Captain.

A. No; we didn't go to Juneau this trip.

Q. What was your last port before you left Let-

nikof Cove before you arrived at Letnikof Cove?

A. Pavlof Harbor.

Q'. Pavlof Harbor? A. Yes, sir.

Q. What port did you leave before you got to

Pavlof Harbor, Captain? A. Port Walter.

Qi. Port Walter? A. Yes, sir.

Q, Now, up to the time that you arrived at Let-

nikof Cove, did you personally examine the hoisting

gear on the steamship "Cordova"? A. No, sir.
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Q. Wliat was the name of the man that ran the

winch on the
'

' Cordova '

' ?

A. His name, I don't know.

Q. And where is he now, do you know? [322]

Q. Working on Pier 2, I believe, hut I am not

sure.

Q. Were you captain of the ship when he was

hired as the winchman? A. Yes, sir.

Q. Did you hire him? A. No, sir.

Q. Who did, do you know?

A. They are hired from the dock, from the office.

Q. You had nothing to do with the hiring of the

winchman referred to? A. No, sir.

Q. Did you know him before he was hired?

A. I did not.

Q. Did you know anything about his experience

prior to his going on your boat? A. No, sir.

Q. You testified that he was a competent winch-

man, on your direct examination. A. Yes, sir.

Q. Now, indicate to the jury just how you can

tell that he was a competent winchman?

A. By seeing him discharging the freight all the

time, and handling those winches load for load, a

man can naturally notice whether he's good at it or

not.

Q. During those two months that you say he was
acting as winchman, did he ever lift a weight equal

to the weight of this boiler ? A. Yes, sir.

Q. Where and when ?

A. Right down at the sawmill here, in Juneau.

[323]
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Q. How long before May 30, 1923, was that?

A. That I couldn't tell, till I look it up in the log-

book that had been used.

Q. Well, can't you give some approximate idea

as to how long it was I

A. It might have been the next trip—a month

afterward.

Q. That is, you made the lift at Juneau here about

a month before ? A. Yes, sir.

.'Q. Before the lift was made in Letnikof Cove?

A. Yes, sir ; a heavier lift.

Q. Now, what was it that you lifted off at Ju-

neau?

A. It was a big piece of machinery for the saw-

mill.

Q'. What was the weight of the machinery ?

A. About ten tons.

Q. And did you use the same gear in lifting it up ?

A. No, sir.

Q. Then, when was it that you lifted a weight of

equal weight to this boiler with the same gear that

you used in Letnikof Cove?

A. That I couldn't recall.

Q. Can you remember whether or not anything

like that was ever done at all ?

A. Many times; yes.

Q. With this same gear? A. Yes, sir.

Q. Well, then, indicate at least one such occasion ?

A. No, sir; I can't.

Q. Now, tell the difference between—tell the jury

how you would tell the difference between an ex-
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perieneed winchman [324] and on inexperienced

winchman.

A. The way they handle their loads, coming back

or going ahead too quick, where one will hump up

against the side of the hatch as it is coming up.

Q. You mean to say that an inexperienced winch-

man would put the strain on the load a little too

quickly at times, would he?

A. Yes, sir; he would; sure.

Q. You mean by that that an experienced winch-

man w^ould give it an easy and steady lift?

A. Yes, sir.

Q. And no jerking? A. Yes, sir.

Q. Now, how much additional strain would that

be on the lifting gear when manipulated by an inex-

perienced man than when operated by an experi-

enced winchman? Would it be harder on the gear?

A. By an inexperienced man?

Q. Yes, sir. A. Yes.

Q. Which one would put the most strain on the

gear? A. The inexperienced man would.

Q. The inexperienced man would. Would that

be due to the way in which they manipulated the

winches ?

A. It would have something to do with it
;
yes, sir.

Q. And would the jerking of the weight by the

inexperienced man and the smooth operation of the

w^inch by the experienced man make that difference ?

A. It might make some difference; yes, sir.

Q. Now, taking a boiler having the weight of this

boiler in [325] question, how much additional



340 Alaska Steamship Company

(Testimony of J. B. Simpson.)

weight would be added by jerking this weight
after it reached a height of about four feet, giving
it a jerk of about two feet? A. I can't say.

Q. You cannot say? A. No, sir.

Q. Would it double the strain on it?

A. That I can't say.

Q. Do you have any idea ? A. No, sir.

Q'. Would it increase the strain any?
A. It would; yes.

Q. But you don't know how much?
A. I don't know how much.

Q. Do you know who loaded that boiler on the
vessel at Seattle? A. The stevedores.

Q. And this winchman on your boat did not do
the landing, then, did he ?

A. No; not generally; not generally in Seattle,
no.

Q. Who was in charge of the boat ''Cordova^' as
she came to the Haines Packing Company's dock?
A. I was.

Q. And were you navigating the boat?
A. Yes, sir.

Q. And the operations were done under your or-
ders, were they. Captain? A. Yes, sir.

Q. Who gave the order, if you know, for casting
off the different lines as you came to Letnikof Cove^
[326] A. To cast off?

Ql Yes. A. I did.

Q. Now, which lines was sent ashore first ?

A. Going to the dock ?

Q. Going to the dock.
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A. Generally the head-line or the spring forward.

Q. Well, this particular line generally went

ashore first, didn't it?

A. The head-line and the spring, at the same time.

Q. Now, do you know the name of the man that

threw the head-line?

A. No, sir ; one of the sailors forward.

Q. Who received the line on shore?

A. One of the men standing on the dock.

Q. Do you know who he was ? A. No, sir.

Q. Do you know whether it w^as a white man or

an Indian, Captain?

A. I believe it was an Indian.

Q. How many Indians were on the dock when you

approached and cast off and landed your head-line ?

A. Oh, several.

Q. How many? A. Oh, I can't say; a few.

Q'. Where were they standing?

A. Scattered all over.

Q. Where was this man standing that took the

head-line. Captain?

A. Right in a position straight from the bow.

[327]

Q. Was he near the edge of the dock ?

A. That I can't say. They generally come a rea-

sonable distance from the dock.

Q. I am asking you about the particular man
that you have testified about. Where was he stand-

ing when the head-line went ashore?

A. I didn't see him and didn't know him; sir.
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Q:. But you testified that there was more than one

person there on the dock. A. There were several.

Q. There were several on the dock when you made
the landing at that time? A. Yes, sir.

Q. How many, if any, were at the edge of the

dock? A. That I couldn't say.

Q. Who took your spring-line ?

A. One of the men.

Q. You mean one of the Indian men on the dock ?

A. Yes, sir.

Q. Do you know whether or not Dan Katzeek was

one of these men that took the line ?

A. I couldn't say.

Q'. You could not tell? A. No.

Q. You didn't know him at the time, did you?

A. No, sir.

Q. And you didn't recognize him after you saw

him when he was in the tent, did you ? A. No, sir.

Q. And you don't know that he took the head-

line when you [328] landed at the Haines Pack-

ing Company's dock, do you?

A. I couldn't say.

Q. He might Tiave been one of those men, might

he not, so far as you know?
A. So far as I know; yes.

Q. Tell the jury just how this shackle was fas-

tened. I am referring now to the shackle that you

say broke, the shackle-pin.

A. The shackle was fastened through the end of

the guy. It's got an eye in it, the pennant, and then
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it's shackled to this steel ship's side through a hole.

The pin is put through a hole and screwed up.

Q. Can you draw such an illustration of it?

A. Of the shackle?

Q. Of the way the shackle was fastened to the

boat? A. Yes, sir; I can give you an idea, then.

Q. Will you draw it on the blackboard for illus-

tration ?

A. (After drawing sketch.) There is the shackle

(pointing) and the pin as it is supposed to be.

Q. Now, you speak about a pennant, what is that ?

A. The pennant is the wire cable that comes

through here (showing). This is the pennant

(pointing).

Q. And it is attached to the shackle with a loop?

A. Yes, sir; it goes through that.

Q. Is that a solid loop, I mean, a continuous loop ?

A. This end (pointing) is spliced in here. It's

spliced so that you

—

Q. (Interrupting.) Now, how large in diameter

is that little hole that you have in the shackle ?

A. It would lake about an inch pin. [329]

Q. An inch pin?

A. Bigger than an inch pin; yes.

Q. Now, how^ large would that loop be by out-

side measurements. Captain?

Mr. ROBERTSON.—You mean the loop of the

pennant ?

Mr. PAUL.—The loop of the shackle. I am re-

ferring to the loop through w^hich that pins goes.

A. The loop would just be in accordance, to take
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the inch pin—the thickness of the inch pin. I

could explain it if

—

Q. And that loop is made of metal, is if?

A. Yes, sir; galvanized steel.

Q. How thick is the metal that goes around that

inch pin, Captain?

A. Well, this will give you an idea, by this pin

here (indicating). It is just in proportion. It's

a little bigger around the knobs where it screws in.

This is threaded where it screws into one of the

ends there.

Q. Would you say that the outside measurement

of that loop here was three inches'?

A. Three inches?

Q. Yes. A. No.

Q. I'm talking about the outside measurements,

and not the inside? A. No.

Q. Well, how wide would the outside measure-

ment of that loop be ?

The COURT.—The diameter?

Mr. PAUL.—Yes; the diameter. [330]

A. An inch and a half, maybe two inches, but it

wouldn't be that.

Q. What is the diameter of that pin?

A. One inch.

Q. One inch. And what is the diameter of this

shackle here as the metal goes around to form the

loop? A. About seven-eighths.

Q. About seven-eighths? A. Yes.

Q. Would the diameter of the metal of the shackle

be smaller at the loop than the rest of it, or not?
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A. This (indicating) would be smaller, a little,

if anything, than the pin; yes.

Q. Then the metal that goes around to form this

loop, is that it? A. Yes, sir.

Q. Now, then, wouldn't the diameter of the metal

composing the loop of this shackle be more than

seven-eighths of an inch ?

A. Say it again. I can't catch on to that.

Q. Well, the loop part would be as big as the

other part, would it not?

A. Yes; bigger, bigger, if she is going to take an

inch-pin.

Q. Yes.

A. And this part (indicating) is smaller.

Q. So that the diameter of the loop might be as

much as four inches, might it not?

A. It could be.

Q. It could be? A. It could be. [331]

Q. And referring to the particular shackle that

contained the pin which broke, was it or was it not,

more than four inches at the loop?

A. It wasn't; no, sir.

Q. Was it less than four inches? A. Yes, sir.

Q. How much less?

A. Whole lot less. This thing (indicating) ?

Four inches ?

Q. I'm talking about the loop of the shackle.

The COURT.—Why don't you refer to the par-

ticular shackle then. A. Yes, it was less.

Q. Using this for illustration (exhibiting shackle)

what is the diameter of the shackle loop which
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contained the pin that broke, across there, using

outside measurements, Captain? A. This thing?

Q. This is it right here (indicating). What
would he the diameter of that about?

A. An inch and a half, an inch and three-quar-

ters; maybe two inches.

Q. It would be at least as wide as this one?

A. Yes, sir.

Q. How wide is it in your judgment?

A. Close to two inches, I think.

Q. About two inches?

A. Yes, sir; right across, from here to here, (in-

dicating) .

Q. Is this pin the exact size of the pin which

was on the ''Cordova"? A. Yes, sir. [332]

Q. That contained the pin which broke?

A. I would say it was
;
yes, sir ; I would say it was.

Q. Now, referring to that pennant, how big a

loop did you have on it?

A. I would say the eye was as big as my hand,

if not bigger, here (indicating).

Q. What was the diameter, the inside measure-

ment of that loop?

A. She would stand, maybe three inches across,

by four or five inches long, when it's spliced.

Q. You testified that you were in your room when

that noise brought you out? A. Yes, sir.

Q. And when you came out, you saw that a man

had been injured, did you not? A. Yes, sir.

Q. Did you ascertain what had hurt him, what

injured him?



vs. Dan Katzeek. 347

(Testimony of J. B. Simpson.)

A. Yes, sir; by being thi-owni overboard.

Q. What hit him?

A. Well, the wire pennant, we suppose.

Q. Which wire pennant?

A. The wire pennant that was on the starboard

boom, that was fastened on to the shackle. When
it carried away, it flew and caught him.

Q. The wire pennant ? A. Yes, sir.

Q. Well, did the shackle hit him?

A. That I couldn't say.

Q. Tell us just what did break on that particular

line. Was it the shackle or the pennant? [333]

A. It was the shackle.

Q. Well, what broke?

A. We suspect the pin broke here (pointing)
;

this.

Q. Now, what happened to the pin after it broke ?

A. Dropped overboard, I guess.

Q. Both ends drop overboard?

A. Yes, sir; likely enough.

Q. Did you look for it after the accident?

A. Yes, yes, sir; I didn't see it.

Q. What became of the shackle?

A. The shackle must have gone overboard.

Q. That was also lost? A. Yes, sir.

Q. You looked for it, too? A. Yes, sir.

Q. And you couldn't find it? A. Yes, sir.

Q. Captain, did you ever examine the lifting gear

generally to see if it was fit for lifting a weight

the weight of that boiler?

A. Yes, sir; O, as a general overseer, I did.
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Q. Did you examine it yourself?

A. Not at that time exactly; no, I can't say that

I did.

Ql. When did you last make a personal inspec-

tion of that gear just before you landed at "Cor-

dova" —I mean, at Letnikof Cove?

A. When did I make it ?

Q. Do you know?

A. No, sir; I couldn't remember.

Q. How long had that shackle been used there be-

fore it broke ? [334] How long had it been on the

boat as part of the lifting equipment.

A. Right along. I can't say how long. It lasts

a long time.

Q. Well, can you give any approximation as to

how long it had been used ? A. No, sir.

Q. How long have you been on the ''Cordova."

A. Three years last September.

Q. And has that shackle been used in that par-

ticular place all that time?

A. No, sir; they renewed them once in a while,

in a shorter time than that.

Q. When was this one last renewed?

A. That I don't know.

Q. But you believe that it had been changed since

you became the master?

A. I would, yes; I would say.

Q. And that is what caused you to say that they

changed these things once in a while?

A. Once in a while, yes, sir; once in a while, yes,

sir.
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Q. How often do you examine the shackle or the

lifting ecjuipment particularly as a custom?

A. Once a trip; once a trip, on leaving.

Q. Once a trip? A. Once a trip; yes.

Q. Who makes the examination?

A. The chief officer and the winch driver.

Q. Do you know which made it on this trip?

A. Yes, sir.

Q. Who made it? [335] A. The mate.

Q. What is his name ? A. Mabry.

Q. Where did he make it?

A. By going all over it.

Q. I mean, where? Where was the boat when

he made that examination?

A. On the trip, before we got to the first port,

generally everything is looked into.

Q. I mean— I'm talking about you, what you

know about the inspection of this gear by Mabry.

You say generally he makes it before you arrive

at the first port? A. Yes, sir.

Q. Now, do you know when and where he made

it? A. No, sir.

Q. But you believe he made it before he ar-

rived at the first port? A. Yes, sir.

Q. Where was that on that trip?

A. Generally Ketchikan.

Q. But on this trip where was it? Never mind

your book. Do you remember?

A. Two or three years ago? No, sir.

Q. But you say you think he made it on this
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trip because it was the custom to make it before

you arrived at the first port? A. Yes, sir.

Q. You have no personal knowledge as to whether

or not he did make it? A. No, sir. [336]

Qi Is a record ever made of an inspection of

that kind. Captain?

A. Nothing more than talking it over and pass-

ing the word along, "Give an inspection of that or

look at such and such a thing."

Q. In other words, he may report and he may
not, so far as you know?

A. It's in the line of business, an every-day oc-

currence.

Q. But you would have no way of knowing

whether the inspection was made if Mabry did not

report to you, would you, Captain?

A. No, sir.

Q. What did you do when you discovered that a

man had gone overboard?

A. Sung out for a ladder.

Q. Who put the ladder over?

A. Couple of the sailors got hold of it and shoved

it over the side.

Q. Now, when did you first learn that a man had

gone overboard?

A. When I heard, when I heard the commotion

out on dock and everybody singing out

—

Q. (Interrupting.) What did you do then?

A. Ran on the bridge.

Qi. You came out of your room?

A. Yes, sir; very handy to the bridge.
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Q. Was the man already in the water when you

arrived on the bridge? A. Yes, sir.

Q. Could you see him in the water? [337]

A. Yes, sir.

Q. Now, just where was he?

A. Hanging on to the comer pile there.

Q. You're sure that's what he was doing?

A. Yes, sir.

Q, Now, who was there with him ?

A. There was nobody there at that time, when

I saw him.

Q. He was hanging on by himself?

A. Yes, sir; scrambling there on the pile.

Q. Trying to climb up that pile? A. Yes, sir.

Q. Was he making any noise?

A. Noise? I can't say he was.

Q. Now, who went down to help him?

A. One of the sailors was down the ladder.

Q. Did you watch him all the time that he was

being helped, Captain ?

A. Exactly so; yes, sir.

Q. Now, what did this sailor do when he went

down?
A. While he was getting down the ladder; at

the same time the boat was coming and the boat

backed in there and took him aboard.

Q. How long after he was thrown into the

water was it before the boat arrived?

A. It wasn't any more than about three minutes;

it was done so quick.

Q. Now, what kind of a boat was that?
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A. Just a small light boat, small light boat. I

didn't

—

iQ. (Interrupting.) Was it pointed?

A. Oh, that I can't say at this time. [338]

Q. What was used to propel it—oars?

A. Oh, they paddled out. I believe they paddled

out stern first. I wouldn't be sure.

Q. Was that a boat or a canoe?

A. That I wouldn't say.

Q: You didn't observe what it was?

A. No, no.

Q. A moment ago you testified that it was a boat.

Now, which was it—a boat or a canoe?

A. Either, a boat or

—

Q. (Interrupting.) So far as you know.

A. So far as I know; yes, sir.

Q. How long after

—

A. (Interrupting.) I would say it was a canoe,

though.

Q. You wish now to change your testimony?

A. No, no; I won't change it, but I think it was

a canoe.

Q. Now, just to clear it up, what is your final

opinion or memory on that particular point?

A. Either; either a boat or a canoe.

Q. How long after he w^as thrown into the water

and taken into this boat— I'll change that ques-

tion. How long after he was thrown into the water

was it before you saw him in the tent?

A. Not five minutes.

Q. Not five minutes?
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A. No, sir; not five minutes.

Q. And after you saw him Ijeing taken ashore,

what did you do?

A. I came off the bridge and started to go ashore

also to see where he was and find him. I sung out

for the steward. [339]

Q. Did you talk to anybody on your way from

the boat to the tent?

A. Nobody at all, only I sung out to the mate

as I was passing by, "What happened," or "What
carried away?" He said the guy. That was all

that was said, I believe.

Q. When was it that you inquired about a doctor ?

A. Right there and then.

Q. While you w^ere going

—

A. (Interrupting.) While he w^as in the camp.

Q. While you were still on the cannery dock?

A. Right when I was right there with the native,

in the tent.

Q. Oh, in the tent? A. Yes, sir.

Q. Whom did you speak to ?

A. To some of the natives that was around there.

There was quite a few of them in the tent with his

wife and him.

Q. Now, do you remember how many tents there

w^ere aroimd this particular one, if there was any?

A. Yes, sir; I believe there w^as some more.

Q(. How near was the nearest tent to this one in

which Katzeek was?

A. Very close together, I believe.
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Q'. And you testified that there was an open fire

place in the center

—

A. (Interrupting.) On the floor; yes, sir.

Q. On the floor or on the dirt?

A. On the dirt. There was no stove.

Q. There was no floor in there?

A. No floor that I remember of.

Q. And there was no stove in the tent? [340]

A. I'm talking about the fire. I didn't notice if

there was a stove. I didn't notice that there was

a stove, but this fire was a wood fire, with the

smoke coming right up.

Q. Was it going up through a chimney?

A. No, sir; no chimney.

Q. No chimney in the tent ?

A. No, sir; it was right in the middle.

Q. And no bed in the tent?

A. That I wouldn't say.

Q. Well, you testified on your direct examination

that there was no bed?

A. There was no bed. I'll say there was no bed

that I noticed—there was so many in the tent at

the time.

Q. How many chairs were in the tent?

A. I don't know. I don't know.

Q. Was there one?

A. I don't know; I don't know, sir.

Q. You don't know if there was one chair in

the tent. Now, how many people were in the tent?

A. I would say at least seven or eight.

Q. Seven or eight?



vs. Dan Katzcek. 355

(Testimony of J. B. Simpson.)

A. Ai'omid there, yes, sir; with his wife there.

Q. What w^as he doing?

A. He was sitting down.

Q. Wliat was he sitting on?

Q. He might have been sitting on a chair or box.

I wouldn't be sure.

Q. And the tent was ten by ten?

A. Rough guess. [341]

Q. About ten by ten?

A. Yes, sir; rough guess.

Q. Did he do any talking while you were there?

A. Yes, sir.

Q. Did you hear him? A. Yes, sir.

Q. Did he talk in English? A. He talked—

Q. (Interrupting.) Never mind what he said.

A. No, sir; not in English.

Q. He did not talk in English.

A. He did not talk English.

Q. Did he talk Thlinket, his own language?

A. His own language to his wife.

Q. And you understand that language?

A. No, sir.

Q. Could you tell whether he was talking or not?

A. Well,—

Q. You heard sounds, as a. matter of fact, didn't

you? A. Yes, sir; I heard talking.

Q. And you concluded that he was talking in

some language? A. Yes, sir.

Q. That is your conclusion? A. Yes, sir.

Q. As a matter of fact, he may not have been
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talking, so far as you are concerned, isn't that

true*? A. No, sir.

Q. Is it your testimony now that he might not

have been talking?

A. He was talking. I'll say he was talking. I

know talking [342] talking from muttering.

Q. That is, you heard a noise ? A. Yes, sir.

Q. And you concluded that he was talking. That

was your conclusion, wasn't it?

A. Yes, sir; that is my conclusion that he was

talking.

Q. Now, you testify that you gave him first aid?

A. Yes, sir.

Q. Who gave that first aid? A. The steward.

Q. What is his name? A. That I don't know.

Q. Now, what did that first aid consist of?

A. Oh, bandaging him up. We brought up some

bandages and some liniment and stuff like that.

Q. And was this done in your presence?

A. Right while I was there.

Q. Tell the jury just what the bandaging or the

first aid consisted of.

A. Well he was in such a position that there

wasn't very much to be done. Just put a little

patch on his head I believe, and on his back. That

was all that I noticed.

Q. They put a patch on his head and on his back,

is that it. Captain?

A. So I understand, yes, sir.

Q. Well, didn't you see them doing it?

A. Yes, sir; I was right there at the time.
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Q. Just what did they do? Did they bandage

him or did they put on a pack or something of that

sort?

A. Well, they bandaged him on the head, I guess,

and on the back. [343]

Q. In other words, you don't remember what

they did? A. Yes, sir; I remember well.

Q. Well, the reason I asked you is this: You

stated just now that you guessed. Now, if you can

tell from your memory without guessing at it,

that's what we want. What did they do that you

call first aid?

A. Call it first aid when the steward came up and

did as I said—bandaged his head and put some-

thing on his back—the two exposed places that we

saw.

Q. Did they bandage his back?

A. Well, that I wouldn't remember. It was only

a scratch. They had— They might have criss-

crossed a few pieces of this cotton batting, as they

generally do.

Q. So far as you know, they put some criss-

crosses on the scratch on his back?

A. Well, that is the way they do it; yes.

Q. That is the way you remember it, is it?

A. Yes, sir; I w^ould say that.

Q. And they bandaged his head? A. Yes, sir.

Q. And during that time he was sitting on a box

or a chair, was he?

Q. With his back to me; yes, sir.

Q. With his back toward you ? A. Yes, sir.
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Q. Now, who told you that you could telephone

to Haines Mission for a doctor?

A. Some of the English-speaking natives that was

right there at the time.

Q. Do you know whether a doctor was telephoned

for or not? [344] A. Yes, sir.

Q. Was he telephoned for?

A. He was telephoned for.

Q. Did you see anybody phone for the doctor?

A. No, sir.

Q. Did you send any one to get a doctor?

A. In general, I did; yes, sir.

Q. You ordered a doctor, then, sent to help this

injured man, did you? A. Yes, sir.

Q. Did you ever deny sending for a doctor?

A. Did I ever deny sending for a doctor?

Q. Yes. A. No, sir.

Q. Did you ever talk with Doctor Pryer, or did

you tell him that you did not send for him?

A. He was sent

—

Q. (Interrupting.) When he was trying to col-

lect his bill?

A. That I wouldn't say. We sent for the doctor

at the post, the Government doctor, I called for. I

know there was a doctor came to me and spoke to

me at Haines Mission, and I said, I didn't know

—

Q. (Interrupting.) You sent, then, for a par-

ticular doctor, the Government doctor from the

military post there?

A. That was the one that was spoken about to

me.
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Q. Now, Captain, do you know whether or not

there is a telephone running from the cannery to

any part of Haines Mission?

A. I don't know.

Q. You just supposed there was one? [345]

A. Yes, sir.

Q. Did you make a report to the Customs-house

about this accident?

A. No, sir; we don't, we don't have to.

Q. You don't have to do that? A. No, sir.

Q. Now, Captain, how long after you tied your

boat at the dock was it before you went into your

room? A. About ten minutes, maybe.

Q. Had they begun to haul the freight out of the

boat before you went into your room?

A. No; they were just stretching the gear out,

stretching everything in place, getting the booms

out.

Q. Had they connected with this boiler before

you had gone into your room?

A. Just started to connect with it.

Q. Just started to connect with it? A. Yes.

Q. And they had not done any lifting yet?

A. No, sir.

Q. So you did not see any part of the lifting of

this boiler, did you?

A. No, sir; not at that time; no, sir.

Q. At the time you landed you boat, how near to

your ship was the nearest person standing on the

dock?

A. They were scattered all around there, close by.
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Q. How far do you call "close by'"?

A. When the ship was alongside of the dock, you

mean?

Q. Yes. A. About ten feet. [346]

Q. Ten feet?

A. Ten feet from some of them—ten feet if they

were close to me where I was standing on the

bridge, and some were farther.

Q. Did you warn them to stand back?

A. Did I warn them?

Q. Yes.

A. Don't generally coming to a dock, when we

—

Q. (Interrupting.) Well, did you warn them at

this time? A. No, sir.

Q. Now, there is no question in your mind but

that you saw Dan Katzeek after he was hurt, try-

ing to crawl up this pile? A. Yes, sir.

Mr. PAUL.—That's all.

Redirect Examination.

(By Mr. ROBERTSON.)
Q. You mean by that, Captain— Did you under-

stand clearly what he said? He said, "crawl up

the pile." Is that what you mean? A. Yes, sir.

Q. Where was the colored man?
A. The colored man was getting the ladder over

with another man at that time. I was on to the end

of the bridge and seen him while I shouted for the

ladder, and was kicking the life ring there. When
I saw the ladder coming, I dropped the life ring,

because I knew that the ladder was the logical
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thing at that time, when he was hanging on to

the— [347]

Q. (Interrupting.) I understood you to tell Mr.

Paul that you didn't know whether it was a boat

or a canoe, is that it ?

A. No, sir, I don't know.

Q. Which was it, do you think? What is your

recollection at this time?

A. Well, the handiest one and the lightest would

be the canoe, I would think. They were on the

beach, several of them.

Q. Now, Captain, did you mean to say that you

thought that there was a telephone running from

this cannery to Haines, that you knew that there

was a telephone—is that what you mean to say?

A. I says, "Get a doctor; get the doctor from the

post," and I understood that there was a telephone.

Maybe in thinking it over, there might not have

been, but I understood that there was.

Q. Do you mean to say that there actually was?

Do you personally know whether or not there was

a telephone? A. I don't know.

Q. Now, then, do you know what the custom is,

of your company, relative to getting doctors in

accidents of this kind, in sending for doctors,

what kind of doctors, you ordinarily call?

A. We get

—

Q. (Interrupting.) Do you know whether or

not it is the custom; or whether or not there is a

custom? A. It is a custom with us.

Q. What doctor do you generally send for?
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A. The marine doctors, or Government doctors.

[348]

Q. Yes. A. Absolutely.

Q. Did you mean to say that prior to May 30,

1923, you had been on the "Cordova" for three

years prior to that date, prior to May 30th?

A. I am on her now, up to this time, three years

last September.

Q. Up to this time three years last September?

A. Yes.

Q. But before that you had been pilot on her for

how long. Captain?

A. Yes ; off and on, I have been pilot on her.

Q. How long a time before that?

A. Oh, several months. I have been on them all.

Q. Now, what became of the shackle part, not the

pin but the shackle? The other part of the

shackle, can it be found now?

A. Went overboard.

Q. Was the loop of the pennant large enough or

too small to enable the shackle to slip off through

that loop of the pennant? Which was it?

A. The eye was large enough—apparently, I

mean plenty large enough.

Q. Plenty large enough.

Q. They are always made that way.

Q. Was a search made for the rest of the shackle

as well as for the pin ?

A. Yes, sir; because we wanted it.

Q. What was the result of your search? What
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did you succeed in finding, if anything, in your

search? Did you ever find it? [349]

A. We didn't find it.

Q. Now, as master of the vessel, Captain, do you

personally make an examination of the gear and

the tackle and the winches, and so forth? Do you

personally go around and go over it?

A. Yes, sir; I do.

Mr. PAUL.—If the Court please, he has testi-

fied to that already.

The COURT.—He may answer.

A. Yes, sir.

Q. Well, now, just explain what you mean by

that, Captain, as to how you personally do it. Just

what do you do, Captain?

A. Well, I take my walk around the ship every

day. I look in general at everything; being a

sailor, a sailor man you take an interest in such

things, the shackles and chafing gear and what not

all around the ship, and as I have been brought up

that the hoisting gear is one of the main things on

a ship—that it can't be too closely watched for

chafing and playing out and wire stranding.

Q. Do you mean to convey the impression. Cap-

tain, that you yourself go around and rub the rust

off of them, and things of that kind?

A. No; just oversee it in a general way. I don't

have to report.

Q. Now, so far as the jerking of this boiler is

concerned when it was being hoisted. Captain, you

told Mr. Paul that if the boiler was jerked—that
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is to say, if the winches were so operated that

there was a jerk to it, that that would increase the

strain on the gear. [350]

The COURT.—No; there was nothing said about

jerking. The testimony was—Mr. Paul asked him

if the boiler was raised and dropped two feet, if

that wouldn't make a strain on the gear.

Mr. ROBERTSON.—I thought he asked him

about jerking it.

The COURT.—I didn't understand it that way.

He said that if he dropped it two feet.

Q. Now, Captain, in taking a boiler of that kind

off and on the dock or from the ship to the dock,

just state whether or not a competent winch driver

would first try out the strain on the gears?

A. Yes, sir.

Q. Now, then, in order to try it out, what does he

do?

A. Takes both levers, and go ahead and come

back a little.

Q. Does that mean

—

A. (Interrupting.) Take a strain on the

boiler; lift it a little bit, or lift any load there, not

particularly that of a boiler.

Q. Well, take the boiler. You mean lift the

boiler up in the air a little bit? A. Yes, sir.

Q. And let it come down?

A. Yes, sir; they do that.

Q. Well, now, just explain that carefully, so that

the jury will understand that thoroughly?

A. Well, just go ahead on the levers, watching
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the gears, watching the guys. There are three guys

—the midship guy and one on each side, port and

starboard. They would be watching which one of

them was going to slack up—generally the midship

one is holding the slack— [351] hauling the

slack; and then you go ahead a little bit and come

back and go ahead a little until you get everything

taut and have the same strain on it. Then, when

she is all right, go ahead carefully.

Q. What becomes of the piece of cargo during

the time that they are taking that strain on it?

A. It's on the end of that fall.

Q. Does it remain stationary on the deck of the

ship?

A, No; they have got to lift up to get something

to pull against it, pull on the guys.

Q. Now, Captain, do you personally know

whether or not this gear as rigged, with the pur-

chase that you had on it at that particular time, do

you personally know, from your experience as a

master mariner and as a seaman as to whether or

not that tackle and gear was sufficient to lift this

boiler? A. Yes, sir.

Q. Do you know whether or not the tackle and

gear did actually lift the boiler off the deck at

Haines on that same trip in question?

A. Yes, sir.

Q. Well, did it or not? A. It did.

Q. Now, you stated that the last port that you

were in was Pavlof Harbor? A. Yes, sir.

Q. Before going to Letnikof Cove?
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A. Yes, sir.

Q. Well, you went from Pavlof Harbor into

Letnikof Cove. Now, what did you do at that

time that you went into Letnikof Cove? [352]

A. That was the time I got in there on the zero

tide in the morning, I believe. We went in there

and slowed down and looked at the shoal water

and I decided that it was safety first not to go

ahead, as there wasn't water enough there for me.

Q. What did you do?

A. I turned right around and went away. I

didn't go up towards the dock.

Q. Where did you go to?

A. At that time, Haines Mission and Skagway,

I believe it was.

Q. What was the last port that your ship was

actually in before you called at Letnikof Cove the

time when you did actually deliver the boiler there ?

What was the preceding port that you were in, just

before that? If you can't tell, look at your log-

book.

The COURT.—Can't you remember?

A. No, sir; sometimes we take

—

The COURT.— (Interrupting.) You testified to

it yesterday.

A. Well, we went to Haines and then to Skagway
and from Skagway back.

Q. And then back where ?

A. Back to Letnikof Cove.

Q. What was this winchman. Captain? Of what

race was he, what color? A. A negro.
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Q. What became of him?

A. Oh, he's working on the dock, I understand,

or most of them are.

Q. You mean to say— State whether or not he

was put off [353] the ship by reason of this

accident? A. No; no.

Q. How does it happen that he isn't with the

ship now?

A. Because they took all the negroes off and gave

us white men.

Q. Now, Captain, what is the custom about the

tirst mate in this case? Why was it that Mabry
didn 't make the entries going into Letnikof Cove ?

A. In making a dock or leaving a dock, there is

nobody generally in the pilot-house only the pilot

and the captain and the quartermaster at the wheel.

The mate's place is on the forecastle-head. He be-

longs forward ; and the second or third mate belongs

aft. Until this ship leaves the dock and has turned

around and is on her business, they don't come in.

The mate is the last man always, because he has

got his gear to attend to, hatches to put on and so

on.

Mr. ROBERTSON.—I think that is all.

Recross-examination.

(By Mr. PAUL.)

Q. Captain, you testified that you looked for the

shackle because you wanted it? A. Yes, sir.

Q. What do you mean by that, "because you

wanted to find it"?
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A. We'd like to find out in what part it had

pulled out.

Q'. Were you anticipating trouble at that time ?

A. No, sir; but we always like to know where

anything carries away.

Q. In testifying about the gear, you say that in

testing the [354] lifting gear, it is customary to

take the load on the winches 1 A. Yes, sir.

Q. (Continuing.) Up a short distance and then

drop it again. Captain? A. Yes, sir.

Q. About how far would you lift ordinarily a

load in order to test it ?

A. Well, I would say, just to take the weight of it,

it might be an inch or it might be a couple of feet,

to get the weight of it.

Q. Would it depend entirely upon what they were

lifting, Captain? A. Yes, sir; it would.

Q. Would you lift a heavy load farther than you

would lift a lighter load?

A. No, sir; you would not.

Q'. How far would be proper, in your judgment,

to lift a boiler up of that kind, or that boiler in

testing the gears ?

A. Well, I wouldn't lift it any more to take the

weight of it—a foot, say.

Q. Now, you testified that this tackle actually did

lift the boiler off the "Cordova" to the dock?

A. Yes, sir.

Q. Did you break any more lines, any other lines

in lifting that boiler off the deck?
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Mr. ROBERTSON.—I make the same objection,

if the Coui*t please—incompetent, irrelevant and

immaterial. This was after the accident. [355]

The COURT.—Objection overruled. You brought

it out.

A. Did we break any more lines?

'

Q'. Yes ; any more lines.

Mr. ROBERTSON.—I also object, because there

is no testimony as to any line being broken. The

testimony is that the shackle or pin was broken.

The COURT.—Well, you may eliminate the word

*'more."

Mr. PAUL.—I will eliminate the word '*more.^'

Q. r will ask you this question, Captain : In lift-

ing or taking that boiler off the steamer '^Cordova,"

did you break the hoisting cable? Did the hoistng

cable break? A. No, sir.

Q. Now, where were you at the time the boiler

was taken off the ship?

A. Right by the native in his tent.

Q. Were you on the dock at the time that boiler

was taken off? A. No, sir.

Q. So that, so far as you are concerned, there

might and might, or might not have been a break

in that lifting-cable? A. Yes, sir.

Q. In other words, you don't know if the lifting-

cable broke or not?

A. I know" it didn't break the lifting-cable.

Q. How do you know?

A. Because I would be told about it.
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Q. Now, just wait. You don't know from your

own experience, from what you could see, do you?

A. No, sir. [356]

Q. And if you know at all, you would only find out

from what somebody else told you, isn't that true?

A. Yes, sir.

Q. In other words, you would depend upon the re-

ports of your officers, I mean? A. Yes, sir.

Q. Did you observe whether or not there was a

new lifting-cable on the ship when you returned?

A. No, sir.

Q. You didn't observe that?

A. No, sir ; the boiler was on the dock as I passed

by, after coming down from Dan's tent.

Q'. I didn't get that answer.

The COURT.—The boiler was on the dock as I

passed by after coming from Dan's tent.

Q. Is that winchman employed by the Alaska

Steamship Company yet? A. That I don't know.

Q. You testified that he was on the dock there in

Seattle, did you not ?

A. Yes; like some more of them.

Q'. But you know that that winchman is down

there in Seattle employed on the dock?

A. Well—I'll say; yes.

Q. That is your testimony.

A. I '11 say yes ; because there is more of the others

that I know is there.
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Redirect Examination.

(By Mr. ROBERTSON.)
Q. You mean to say, Captain, that he is down on

the dock now, [357] at the present time?

A. Well, he is down working at longshoring with

the rest of them. We took care of them. There

was many of those negroes longshoring with the

w^iite men.

Mr. ROBERTSON.—That's all.

Whereupon a recess was taken to 2 o'clock P. M.

Tuesday, December 22, 1925.

Court met pursuant to recess at 2 o'clock P. M.

Mr. ROBERTSON.—Now, we would like to read

the deposition of Arthur A. Mabry, taken under the

same stipulation, the original of which is on file.

DEPOSITION OF ARTHUR A. MABRY, FOR
DEFENDANT.

Deposition of ARTHUR A. MABRY a wit-

ness on behalf of the defendant, being duly sworn,

deposes and testifies as follows:

Direct Examination.

(By Mr. BOWEN.)
Q'. State your name.

A. My name is Arthur A. Mabry.

Q. What is your residence ? A. Bellingham.

Q. What is the street address?

A. 2103 Eldridge Avenue, Bellingham, Washing-

ton.

Q. What is your occupation? A. Mariner.
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Q. What was your occupation in the latter part

of May, 1923? A. Mariner.

Q. Were you employed on the steamship "Cor-

dova" on May 30', 1923? A. Yes.

Qi. In what capacity? [358]

A. As chief officer of the "Cordova."

Q. What experience as chief officer have you had

prior to May 30, 1923? How long have you been

a chief officer? How long have you held a license

as chief officer, and had you held it prior to May
30, 1923?

A. I had held a license as chief officer since about

1907. That is, I got a mate's license in 1907, but

I have had a master's license since that.

Q. On May 30, 1923, did you also hold a master's

license? A. Yes.

Q. How long have you been going to sea?

A. Since about 1902 or 1903.

Q. Have you sailed in various kinds of ships?

A. Various kinds of steamers.

Q. On the steamers that you have sailed on what

kind of cargo generally has been handled?

A. General cargo.

Q. Did the steamship "Cordova" call at Letnikof

Cove, at the mouth of the Chilkat River, near

Haines, Alaska, on May 30, 1923 ? A. Yes.

Q. State, if you know, whether or not that vessel

made a landing on that day at the wharf of the

Haines Packing Company, at Letnikof Cove.

A. Yes, it did.
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Q. Did the vessel discharge any ear.iro there at

that time? A. Yes, sir.

Q. What were your duties in connection with the

work of the vessel in discharging that cargo at that

time and place?

A. My duties as chief officer of that ship were to

see that [359] the gear was trimmed for lifting

the cargo, and to look the gear over, see that it was

in proper shape for lifting the cargo that it was to

lift out, which I did.

Q. Did you immediately upon the landing of the

vessel, undertake to perform those duties?

A. I did.

Q. Did that vessel discharge a steam boiler at

the Haines Packing Company wharf at Letnikof

Cove, Alaska, on May 30, 1923? A. Yes.

Q. Whereabouts on the ship was that boiler

stowed ?

A. On the well-deck, alongside of No. 1 hatch.

Q. On which side of the hatch ?

A. The port side.

Q. State, if you know, how much that boiler

weighed ?

A. About three or three and a half tons.

Q. What instrumentalities or gear were used to

discharge that boiler?

A. The cargo winches were used, the winch falls

and the booms, and the booms were guyed with guys

for holding the booms in place, for making the lift,

and the slings for slinging the cargo.
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Q. By what means were the guys made fast to the

ship's deck or side?

A. The guys were made fast to the ship by a

shackle.

Q. Was that the kind of gear, or the instrumen-

talities that were used at the No. 1 hatch for the

discharging of this boiler? A. Yes.

Q. Was that gear, generally speaking, similar to

the gear [360] used for discharging on all

ships? A. Yes.

Q. How heavy a load was the No. 1 gear on that

ship supposed to carry?

A. It would carry, I should judge, five tons.

Q. Had you ever seen loads that heavy carried

or handled with that No. 1 gear on previous occa-

sions ; that is, loads weighing as much as five tons ?

A. I think so;

—

Mr. PAUL.—(Interrupting.) I object to that

now, on the ground that it is not responsive to the

question. He starts out by saying that he thinks

so.

The COURT.—Is that all the answer?

Mr. ROBERTSON.—He says more than that.

The COURT.—Objection overruled. He may an-

swer.

A. I think so. I think we sent out loads over or

about five tons.

Q. Did you inspect the No. 1 gear before the

boiler was attempted to be discharged? A. Yes.

Q. Did you inspect No. 1 forward starboard guy ?

A. Yes.
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Q. Did you inspect the shackle by which that guy

-^'as made fast to the ship? A. I did.

Q. Did you do those things prior to the com-

mencement of the discharging of that boiler?

A. Yes.

Q. What was the condition of the gear as you

found it at the No. 1 hatch ? [361]

A. The gear was good.

Q. In what condition was the shackle by which

the No. 1 forward starboard guy was made fast to

the ship? A. The shackle was good.

Q. State whether or not the shackle appeared to

be in first-class condition?

A. It appeared to be in first-class condition.

Q. State, if you know, whether or not that shackle

at that time appeared to be suitable for discharging

that boiler?

A. It appeared to be suitable for discharging that

boiler.

Q. And the rest of the gear that you have spoken

of at the No. 1 hatch, how did it appear with re-

spect to its suitability for discharging that boiler?

A. It was good and suitable for discharging that

boiler.

Q. State whether or not you found the No. 1 gear,

and all of it, at the No. 1 hatch, suitable for dis-

charging this cargo ?

A. Yes; the gear was good, and suitable for dis-

charging the cargo.

Q. State whether or not that shackle appeared to

be strong enough to take the strain of the load of
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that boiler, when you inspected it prior to lifting

the boiler?

Mr. PAUL.—If the Court please, at this time, we
call attention to the fact that the witness is stating

conclusions continually, and for the record, I wish

to object to this question as calling for a conclusion.

The COURT.—Objection overruled. He has

testified that he is experienced.

A. Yes; the shackle was good and appeared to

be strong enough to lift the boiler. [362]

Q. State what, if anything, happened in connec-

tion with the unloading of the boiler?

A. We started to lift the boiler and the shackle

busted.

Q. Do you refer to the shackle by which the

No. 1 forward guy was made fast to the ship?

A. Yes.

Q. Did anything else break or give way besides

that shackle ? A. No.

Q. Did you see Mr. Katzeek, the plaintiff in this

action, fall into the water at or about that time?

A. No.

Q. What attracted your attention to him, if any-

thing ?

A. I noticed a commotion on the dock, and I

looked over the side of the ship to see what was go-

ing on, and I saw a man struggling in the water;

and also at this time, some of our crew rushed there

and got hold of him, and I believe they pulled him
out of the water.
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Q. Prior to observing this commotion, where was

your station on the ship?

A. I was on the well-deck, forward, i)ort side.

Q. Were you in a position to observe along the

dock opposite the ship's house?

A. I couldn't see over the side of the ship. I

would have to go to the other side of the ship to

see between the ship and the dock.

Q. What was the position of the floor of this well-

deck with reference to the floor of the dock?

A. Considerably lower than the floor of the dock.

Q. Standing on the well-deck as you are, could

you see up on the dock ? [363] A. No.

Q. With reference to the time when you super-

vised the rigging of the gear and inspected the gear,

as you have testified, and the happening of this acci-

dent that you have spoken about, when did you take

your position on the well-deck forward, on the port

side of the No. 1 hatch?

A. Well, about the time we had the lift hooked on,

ready to lift.

Q. Was that after you made the inspection of the

gear that you have spoken of ? A. Yes.

Q. Was Mr. Katzeek assisting in the work of the

ship at the time of the accident ? A. No.

Q. Was he doing any other kind of work on the

flock at that time? A. Not to my knowledge.

Q. Had he at any time been doing any work for

the ship? A. Not for the ship.

Q. Had he been doing any work on the dock prior

to the time of the accident ?
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A. Not to my knowledge.

Q. Do you know of his having any duties to per-

form on or about the dock or the ship ?

A. He had no duties to perform on the ship or

about the ship, and I don't know of him having any

duties on the dock.

Q, Was any warning given before an attempt was

made to lift the boiler? A. Yes. [364]

Q. Who gave it? A. I did.

Q. What was said by way of a warning ?

A. I sung out, ''Stand clear! Look out for your-

selves !
'

'

Q. Was the warning given in a loud voice or in a

low voice ? A. In a loud voice.

Q. How loud do you think it was ?

Mr. PAUL.—^Object to that, your Honor. The

question calls for a conclusion.

The COURT.—Objection overruled. He may tell

how loud it was.

A. Sufficiently loud for all on the dock to hear

and all around the ship.

Q. In conveying your orders to the members of

the crew on the ship, do you ever have to convey

your orders by word of mouth from one end of the

ship to the other? A. No; not very often.

Q. Do you ever have to convey your orders by

word of mouth at any great distance, when you are

working on the ship as chief officer?

A. Sometimes; yes.

Q. Are you in the habit, as chief officer on a ship,
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and at this time were you in the hahit of speaking

in a loud voice or a low voice ?

A. I am in the habit of speaking in a loud voice.

You have got to speak loud if the winches are run-

ning.

Q. Did you see Mr. Katzeek after he was taken

out of the water? A. I was not close to him.

Q. Were you close enough to him to observe

whether or not [365] he had any outward appear-

ances of physical injury?

A. Well, I could see that he had no appearance of

physical injury from where I was.

Q. After the commotion surrounding the accident

subsided, did you ever again see Mr. Katzeek ?

A. No.

Q'. State how long it was, if you know, after the

ship tied up at the dock before this accident hap-

pened.

A. It wasn't but a few minutes, just the time it

took us to trim the booms, and that was only a few

minutes—and getting ready to lift.

Q. About how many minutes would you assume ?

A. Well, I suppose something like perhaps fif-

teen minutes ; ten or fifteen minutes, something like

that.

Q. So far as what you saw is concerned, did you

see Mr. Katzeek fall into the water off the dock?

A. I did not see him fall.

Q. Did you observe what caused him to fall into

the water with your own eyes ? A. Yes.
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Q. What caused Mm to fall into the water, Mr.

Mabray ?

A. Well, when this guy broke, I suppose the guy

in flying through the air probably caught him.

Mr. ROBERTSON.—That's all of the direct ex-

amination.

Cross-examination.

(By Mr. LICHTY.)

Q. Mr. Mabry, you were working for the Alaska

Steamship Company as chief of&cer of the "Cor-

dova"? A. Yes. [366]

Q. How long prior to May, 1923, had you been

working for that company?

A. I think I went to work for the company this

time, along about May, 1922.

Q. Had you worked for that company previously ?

A. Yes, sir; I worked for them twice before, two

different times.

Q. Are you still in their employ ? A. No, sir.

Q'. When did you leave ?

A. Last August, 1925.

Q. You say it is your duty to see that the gear in

a ship before a cargo is started to be unloaded, is

in good shape? A. Yes.

Q. Will you just describe the acts which you per-

form in seeing that this gear is ready? Just give

the details.

A. You see that the booms are trimmed; you see

that the cargo is sufficiently strong to lift what you

are going to lift; and as chief officer you inspect

that gear yourself before you go to make a lift.
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Q. How would you deteTmiuc if any particular

gear was going to be strong enougb to lift a load of

tbree and a half tons?

A. You would look the gear over yourself, care-

fully.

Q. And use your judgment as to whether or not

it was strong enough? A. Yes.

Q. Where are these shackles located?

A. The guys are fast to the ship by means of a

shackle. [367]

Q. Where are they located, on what portion of

the ship?

A. For this gear the guy was located on the fore-

castle-head, on the side of the ship.

Qi. On the side of the ship? A. Yes.

Q. What is the shackle composed of?

A. It is composed of a part of a circle, through

which a pin fastens through.

Q. A ring? A. Yes, ring like.

Q. And a pin fastens through that?

A. Yes ; holds the two parts of the shackle.

Q. What is the guy composed of?

A. The guy is what holds the boom in position.

Q, I know, but what is the composition of the guy

—is it rope or cable? A. It is rope and wire.

Q. Rope and wire? A. Yes.

Q. How does it fasten onto the shackle?

A. It is fast to the shackle in this case by means

of a wire pennant.

Q. Did you personally inspect that shackle im-

mediately prior to lifting this load? A. Yes.
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Qi. What did you do to inspect it?

A. I looked the shackle over, shifted it about to

see how it looked.

'Qi. How did it look?

A. It looked good for that work. [368]

Q'. For that work? A. Yes.

Q. Was it worn? A. No.

Q. How long had the shackle been in use there ?

A. I couldn't say.

Q. Ever since you were chief officer of the "Cor-
dova"? A. Yes.

Q. And when did you first become chief officer of
the "Cordova"? A. Along in April, 1923.

Q. Where was this shackle broken, what part of
the shackle broke? A. I don't know.

Q. Did you inspect it afterwards ?

A. No. Understand me, I didn't inspect the
shackle, for it was not in sight.

Q. Where was it ?

A. The shackle disappeared.

Q. The shackle disappeared?

A. It broke in such a way that it disappeared. I
never saw it afterwards. I looked for the shackle,

but I did not see the shackle. I looked in the place
where the shackle was, but the shackle had broken
and disappeared altogether.

iQl. Did the shackle break just as the winch was
taking up the strain of the load, or was the load
clear when it broke ?

A. The load was clear when it broke.
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Q. Approximately bow far was tbe load lifted

from tbe deck wben it broke ? [369]

A. Well, I couldn't say just bow far it was. It

was clear of tbe deck,

Q. You say tbat you bad to speak loud as tbe

wincbes were running and tbey make a lot of noise

;

were tbe wincbes running at tbe time you bollered

''Stand clear"?

A. Well, tbey migbt bave been. I believe tbey

were—tbey migbt bave been.

Q. Tbey probably were, weren't tbey?

A. Perbaps tbey were, but

—

Q. Tbat is sufficient. Your attorney can bave

you explain tbat if be wants to. How close were

you to Katzeek wben you saw bim in tbe water ?

A. Well, I perbaps wouldn't come anywbere near

tbe distance. I don't know bow long tbe "Cor-

dova" is.

Q. You do not know bow long tbe ''Cordova" is?

A. No. I was on tbe well-deck forward, and tbis

commotion in tbe water was pretty well aft, along

tbe side of tbe "Cordova,"

Q. You were forward and tbe commotion was aft ?

A. Pretty well aft, alongside of tbe "Cordova."

I was forward on tbe well-deck.

Q. And you noticed notbing wrong witb bim at

tbat distance?

A. No. Wben tbey pulled bim out of tbe water,

be seemed to be all rigbt.

Q. Wbat did tbey do witb bim wben tbey pulled

bim out of tbe water ?
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A. I believe he went on up home. He went away.

Q'. Did they lift him onto the dock?

A. I believe they got a boat and lifted him into

the boat. Somebody was around there in a boat.

[370]

iQ. You did not watch very carefully what became

of him after they put him in the boat ?

A. Not after they got him and said he was all

right.

Q. After they put him in the boat? A. Yes.

Q. Then you do not know that he got up and

walked up home, as you stated?

A. No; I didn't say he walked home. I said they

took him off home, I suppose.

Q. Did you examine the end of the guy where it

fastened to the shackle, after the injury?

A. Yes.

Q. Was the entire guy intact, with the exception

of the shackle? A. Yes.

Q. And the whole shackle was missing?

A. Yes.

Q. How was that shackle fastened to the end of

the guy, did you say ?

A. The shackle itself was fastened to the end of

the guy. Ordinarily, on a wire guy is a splice, an

eye splice in it, through which the shackle passes

and connects with the side of the ship or wherever

it is fast.

Q. It is spliced in ?

A. Yes. Usually there is an eye spliced in the

wire pennant, in the end of the wire pennant.
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Q. Had this splice been torn apart? A. No.

Q'. It was still spliced?

A. It was still spliced. [371]

Q. But the entire shackle was missing?

A. Yes.

Q. Will you on a piece of paper draw a diagram

of that shackle and how it fastens onto the boat and

onto the guy.

A. (Witness draws diagram.) And how it is fast

onto the guy.

Q. Yes.

A. Well, in some cases, there is two shackles.

Q. How was this one fastened on?

A. As near as I can remember, this was one

shackle. I don 't believe it was two. If I remember

right, this was one shackle fast to this guy, so that

this shackle passed through this hole in the plate, I

suppose you call that—anj^way, it was the edge of

the '^ Cordova." In this case, I think it is the plate

of the "Cordova" where this shackle is fast.

Q. Is there a ring in the plate ?

A. Now, there might have been a gear just inside

that plate, where this guy was fast. I couldn't say

positively whether it was fast to this other gear just

inside of the plate, or whether it was fast in the

plate. I think it was fast in the plate. All right,

if it was, there is a hole in the plate through which

the shackle passed. Then this pin passed through

this splice in the end of the guy and connected the

two. As I said before, it may be fast to this or it
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may be fast there (indicating), but I think it is fast

there, if I remember right.

Q, The line I am marking A-B is the side of the

"Cordova" as represented on this diagram?

A. Yes. [372]

Q. And the letter C is the shackle, is if?

A. Yes.

The COURT.—Mr. Paul have you got the dia-

gram'? .

Mr. PAUL.—I have the diagram here, but it is

tied right in.

The COURT.—Put it on the blackboard.

(Counsel puts diagram on blackboard.)

The COURT.—Read that question over so that

the jury can see.

Mr. PAUL.—(Resuming reading.) Witness

draws diagram and asks this question:

A. And how is it fast onto the guy?

Q. Yes.

A. Well, in some cases there is two shackles.

Q. How was this one fastened on?

A. As near as I can remember, this was one

shackle, I don't believe it was two. If I remember

right, this was one shackle fast to this guy, so that

this shackle
—

"

Mr. PAUL.—There's the shackle (pointing to

diagram).

''Fast to this guy." The guy is drawn downward.

(Resuming reading;)
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—so that this shackle passed through this hole."
There's the hole (pointing to diagram). It's con-

nected with the shackle, but sets in a hole in the
side of the ship. '^I suppose you call that; anyway
it was the edge of the 'Cordova.' In this case, I
think it is the plate of the 'Cordova' where this
shackle is fast."

Q. Is there a ring in the plate?

A. Now, there might have been a gear just inside
that plate, where this guy was fast. I couldn't say
positively [373] whether it was fast to this other
gear just inside of the plate, or whether it was fast
in the plate. I think it was fast in the plate. All
right, if it was, there is a hole in the plate through
which the shackle passed. Then this pin-
Mr. PAUL.—The pin is on there (showing),
—passed through this splice

—

Mr. PAUL.—There's the splice (pointing),
—in the end of the guy and connected the two.

As I said before, It may be fast to this—
Mr. ROBERTSON.—(Interrupting.) I don't

think that the counsel should interpret the testi-

mony.

The COURT.—I thought the same thing.

Mr. PAUL.—I thought if counsel could point
out

—

Mr. ROBERTSON.—It isn't my exhibit. The
burden is on the plaintiff—

The COURT.—I thought it had some reference
marks, such as A, B and C.
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Mr. PAUL.—I'm just getting down to those now.

(Resuming reading of deposition.)

—but I think it is fast there, if I remember right.

Q. The line I am marking A-B—
Mr. PAUL.—There's A (pointing.)

—is the side of the "Cordova" as represented on

this diagram. A. Yes.

Q. And the letter C—
Mr. PAUL.—The letter C is right there (indi-

cating) .

—is the shackle, is it? A. Yes. [374]

Mr. PAUL.—That's the letter C (indicating).

Q: Where does that guy fasten onto C, the end of

the pin there?

A. No; right here (indicating),

Mr. PAUL.—I don't know where that is.

Mr. ROBERTSON.—I don't either.

Mr. PAUL.—There is no way of knowing, be-

cause it doesn't indicate and there is no line there.

The COURT.—No.
Mr. PAUL.—I'll skip that.

The COURT.—Better read it right straight

through.

Q. Right in the center of the pin? A. Yes.

Q. The guy fastens around the pin? A. Yes.

Q. That is the splice that goes around the pin?

A. Yes.

Q. And that is wire, you say?

A. Yes ; this pennant was wire.

Q. What size wire is that?
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A. Well, if 1 remember correctly, it was about, I

suppose, inch and a half or somewhere about that
in diameter.

Q. Inch and a half wire cable?

A. Yes; somewhere around inch and a half, or
inch and a quarter; something like that.

Q. Did you examine the hole in the plate that the
shackle passes through immediately after the acci-
dent? A. Yes.

Q. You remember that it was a hole in the plate,
do you ?

A. Well, either in the plate, as I said before, or
else to [375] this fastening here. It might have
been fast to this plate, or it might have been fast
there (indicating on diagram), I couldn't say posi-
tively which it is. Which that rig is on the ''Cor-
dova."

Q. But you remember you examined whatever it

was after the accident ? A. Yes.

Q. What did that hole to which it was fastened
show? Was it intact? A. It was intact; yes.

Q. Was the pin of the shackle lying around there
any place? A. I didn't see it.

Q. No part of the shackle at all ?

A. No part of the shackle at all. I didn't see
any part of the shackle after it had let go.

Q. How many guys are there on the gear which
you were using there? A. Two.

Q. One on each of the booms?
A. One on each of the booms

;
yes.



390 Alaska Steamship Company

(Deposition of Arthur A. Mabry.)

Qi. Did you examine the shackles on both the

booms before this happened? A. Yes.

•Q. Before starting unloading, you always ex-

amine these shackles, do you?

A. Yes ; that is, if you are going to load anything

of any consequence.

Q. On this diagram D-E represents the pennant

that you have described, does it not?

A. Yes. [376]

Mr. PAUL.—There's D and there's E (pointing).

Q. Was the shackle worn at all where it passes

through the ring? A. No.

Qi. Was the pin worn at all where the pennant

passes through? A. No.

Q'. You remember very clearly, do you, the exact

condition of that shackle immediately prior to the

lift? A. Prior to the lift; yes.

Mr. PAUL.—Then Mr. Lichty offers the drawing

as an exhibit.

Q. You say this gear was supposed to carry five

tons, do you? A. Yes.

Q. Where did you get the rating on that?

A. Judging from the looks of the gear.

Q. Where had you ever seen this gear lift five

tons in the month prior to this which you had offi-

cered the "Cordova"?

A. I believe I said that it lifted somewhere about

five tons.

Q:. Where was this?

A. I believe that was at Juneau. I think we sent

a lift ashore at Juneau before this time.
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Q. Of what did that consist "?

A. It consisted of, I suppose, part of a machine.
We sent it off at a sawmill dock at Juneau. I think
that was the one we sent prior to this time.

Q. You remember the weight of that, do you?
A. I think it was about five tons, somewhere about

there.

Q. How long prior to this stop at this dock was
that?

A. I couldn't say positively whether it was that
trip or [377] whether it was the trip before, but
I believe it was before this time.

Q. You do not know what this man Katzeek was
doing on the dock at that time, do you?
A. I don't know that he was doing anything.

Q. You do not know what he was doing '^

A. No.

Q. You were not even in a position to see him on
the dock, were you?

A. Well, I didn't see him, no; not in particular.

Q. You did not see anything strike him at all, did
you? A. No.

Q. You did not see him fall into the water ^

A. No.

Redirect Examination.
(By Mr. BOWEN.)
Q. In saying that you supposed the guy caught

Mr. Katzeek you did not know of anything else
which could have caught him, under the circum-
stances? A. No.
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Q. And that is the reason you made that state-

ment? A. Yes.

Q. Mr. Katzeek was an Indian native, wasn't he?

A. Yes; I believe he was.

Q. Were any of those Indian natives doing any

work around the dock at the time the ship was

tied up there? A. Not to my knowledge.

Q. So that so far as appearances were concerned,

they were just by-standers? [378]

Mr. PAUL.—Object to that, if the Court please,

as calling for a conclusion.

The COUET.—Well, I don't think it is proper

cross-examination. There was nothing said about

that—what they were doing there. I don't think

there was anything said about that in his direct

examination.

Q. I believe on cross-examination you said that

the winches may have been running at the time you

sang out the warning you testified to on direct

examination? A. Yes.

Q. Why were they running, if you know?

A. Well, they might have started— I might

have sung out to the winch-driver to go ahead and

line up the slack of the fall to get ready to lift.

Q. Is it customary to warm up the winches be-

fore taking the strain the first time after landing?

A. Yes.

Q. Was this warning given before you started

to hoist the boiler?

A. Yes, sir; before we started to hoist the boiler.

Q. What do you suppose became of the shackle?
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Mr. PAUL.—If the Court please, he has already

testified that he doesn't know.

The COURT.—Yes, he doesn't know what ])ecanie

of it. He said he couldn't find it. What he sup-

poses, I don't think that's any evidence.

Q. In discharging and loading cargo, and han-

dling cargo on and off a ship, who determines

whether or not it is safe to handle particular cargo

with the gear available?

A. The chief officer. [379]

Q. Had you been determining that question in

the performance of your duties as chief officer on

this ship prior to this accident? A. Yes.

Q. And you had been performing such duties on

other ships you had worked on as chief officer be-

fore this accident? A. Yes.

Q. In the performance of such duties, state

whether or not you had been determining the weight

of cargo that you had to handle? A. Yes.

Q. In your experience in the performance of

such duties were you in a position to make a reason-

able guess as to the weight of a particular piece of

*?argo? A. Yes.

Q. Had you during such experience as you have

spoken of also had to determine the strength of

particular pieces of gear? A. Yes.

Q. In the light of such experience, did this

shackle by which the No. 1 forward starboard guy

was made fast to the ship appear to be strong

•mough to lift and stand the strain of this boiler

that you were unloading at the time? A. Yes.
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Q. I am not certain that I asked you this ques-

tion on direct examination, or that it has been

brought out at all specifically, but in order to make

certain I will ask it again, if it has been asked.

How heavy a lift was this shackle by which the No.

1 forward starboard guy was made fast to the ship

supposed to lift? [380]

A. Well, that would lift five or six tons.

Mr. ROBERTSON.—That's all the redirect ex-

amination, if the Court please.

Recross-examination.

(By Mr. LICHTY.)

Q. Mr. Marby, in answering counsel's question

as to what these natives were doing on the dock,

you did not mean to state, did you, that you knew

what they were doing?

A. I believe I said I didn't know if they were

doing anything.

The COURT.—Well, that last is stricken. The

redirect examination is stricken at that pomt.

Mr. PAUL.—That is all in connection with the

activities of the natives on the dock.

The COURT.—It's not redirect examination.

Mr. PAUL.—Well, that's all.



vs. Dan Katzeek. 395

TESTIMONY OF OLIVER OLSON, FOR DE-
FENDANT.

OLIVER OLSON, called as a witness on behalf

of the defendant, having been first duly sworn, testi-

fied as follows:

Direct Examination.

(By Mr. ROBERTSON.)
Q. Your name is Oliver Olson? A. Yes, sir.

Q. What is your business ?

A. Hardware business.

Q. How long have you been engaged in the hard-

ware business *? A. About seventeen years.

Q. Are you engaged in that business at the pres-

ent time in Juneau? [381] A. I am.

Q. Do you deal— During that time have you

handled and sold ship chandlery, shackles, and so

forth? A. I have.

Q. Do you deal in those articles at the present

time? A. I do.

Q. In connection with the sale of those articles,

do you receive information as to the United States

Government test on shackles handled by you?

A. I do.

Q. Do you have that information here with you?

A. Uh-huh.

Q. At the present time? A. I have.

Q. I refer to this particular shackle, which is

Defendant's Exhibit No. 9 in this case, and I ask

you to state whether or not you have the official

figures given by the United States Government to
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you, as a hardware man, as to what the strength

of that shackle is? A. I have.

Q. Can you state it offhand?

A. That's 55,200 pounds.

Q. What is the amount?

A. Fifty-five two hundred.

Q. Fifty-five two hundred?

A. Yes; I think that's correct. (Refers to

book.) That's correct.

Q. How many pounds? A. 55,200.

Q. That is given as the Government tested

strength? [382]

A. Government test, maximum strength in

pounds.

Q. You have your measure with you?

A. Uh-huh.

Q. What does the pin measure? Would you

mind measuring that and stating it to the jury?

A. One inch.

Q. What is the measurement?

A. Seven-eighths.

Q. The perimeter of the shackle itself?

A. Seven-eighths shackle; known as a seven-

eighths shackle.

Q. What is the diameter of the eye through which

the pin goes? What is the diameter across here

(showing), outside measurement?

A. Measures two and an eighth.

Q. Two and one-eighth inches? A. Yes.

Mr. ROBERTSON.—That's all.
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TESTIMONY OF C. B. GUPTILL, FOR DE-
FENDANT.

C. B. GUPTILL, called as a witness on behalf

of the defendant, having been first duly sworn,

testified as follows:

Direct Examination.

(By Mr. ROBERTSON.)
Q. Mr. Guptill, will you please state your name?

A. C. B. Guptill.

Q. What is you business?

A. Purser of a boat.

Q. You're a purser? A. Yes, sir.

Q. How long have you followed the sea?

A. Twenty-three years. [383]

Q. In what capacities? A. Always purser.

Q. Always as purser? A. Yes.

Q. On what boats?

A. On the Sound for about four years and all

the rest of the time in Alaska.

Q. In Alaskan waters. What boat are you

purser on at the present time? A. "Cordova."

Q. The steamship "Cordova"? A. Yes.

Q. Of the Alaska Steamship Company?

A. Yes.

Q. How long have you been purser on that boat?

A. Since the spring of 1922.

Q. Were you purser on board that ship when she

made a trip to Letnikof Cove ; that is, at the Haines

Packing Company's cannery at Letnikof Cove, on

May 30, 1923? A. Yes, sir.
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Q. Do you know what, if any, cargo the steam-

ship "Cordova" had for that Haines Packing Com-
pany at that time?

A. We had a boiler and we had about thirteen

pieces that belonged with it, like smokestack and

crates of grate bars.

Q. Little bit louder?

A. I said we had a boiler and a smokestack—two

pieces of smokestack and eleven crates of grate

bars, stuff like that—fixtures for the boiler.

Q. Was that cargo unloaded at the dock? [384]

A. Yes.

Q. Mr. Guptill, do you know what weight, or as

purser, do you have any supervision over cargoes

of freight so that you would know what the weight,

measurement and so forth, of cargo is?

A. Yes, sir.

Q. What was the weight of the boiler?

A. It was 6,870 pounds.

Q. Six thousand eight hundred and seventy

pounds? A. Yes.

Q. Did you go ashore when you arrived at

Letnikof Cove?

A. Well, a few minutes afterwards ; it must have

been about quarter of an hour afterwards, I sup-

pose.

Q. That is to say, a quarter of an hour after the

ship had made fast?

A. After she made fast; yes.

Q. Whereabouts? How did you go ashore?
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A. Well, I went ashore by the forecastle-head,

you see.

Q. You went ashore by the forecastle-head?

A. Yes.

Q. How did you happen— How did you get

ashore from there?

A. Well, because the forecastle-head was just

level with the dock. That was the easiest way to

get ashore. There was a gangplank ashore and I

went ashore that way.

Q. Now, Mr. Guptill, as purser, do you have

charge of the papnent of the employees of the

Alaska Steamship Company on board the particu-

lar board, boat, I mean, of which you are purser?

A. Yes.

Q. Did the steamship "Cordova" employ any-

body at the Haines [385] Packing Company's

dock, that is, at Letnikof Cove, to do any work

w^hatsoever in connection with the vessel or the un-

loading or discharging of freight? A. No.

Q. Or of any of the cargo or the taking off of

any cargo whatsoever on this trip?

A. Not at all; not at that place, at all. That was

all the freight, was this boiler. We didn't load

any freight on at all. We just put the boiler off,

is all.

Q. And you hired no one whatsoever

—

A. (Interposing.) No.

Q. (Continuing.) Is that correct? A. Yes.

Q. Now, did you see this accident to the Indian

there, Dan Katzeek? A. Yes; I did; yes.
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Q. Where were you standing at that time that

you saw the accident?

A. Well, on the forecastle-head, just about ready

to go ashore. I don't suppose it, I suppose about

ten feet from the dock, see?

Q. Looking at this plan of the steamship "Cor-

dova," Mr. Guptill, I will ask you if you can see

there as to about where you were at that time.

A. This—

Q. This is the profile view.

A, I was just about here, on this forecastle-head.

The COURT.—Mark it.

Q. Mark that with a G.

(Witness marks.) [386]

Q. Now, Mr. Guptill, how close, if at all, were

you to the winches?

A. Oh, I must have been twenty feet from them,

I guess.

Q. At the time that you went ashore had the

boiler been unloaded? A. No.

Q. Now, what were you doing on the forecastle-

head there at that place, at that time?

A. I was just going ashore that way. It was

level with the dock, see?

Q. Before you went ashore, did anything hap-

pen?

A. No; no. I hadn't gotten ashore—I was just

getting ready to go ashore when this crash came.

Q. What crash are you referring to?

A. When this here thing let go.

Q. What thing let go?



vs. Dan Katzeek. 401

(Testmioiiy of C. B. Giiptill.)

A. Shackle, or whatever you call it.

Q. The shackle. Whereabouts was that shackle *? '

I mean, was it on the starboard or the port side?

A. On the starboard side.

Q. Was it anywhere near you, Mr. Guptill?

A. Oh, it must have been about ten feet from

me, on the same side that I was going ashore on,

made fast to the side of the ship plate there.

Q. It was on the same side that you were going

ashore on, was if? A. The same side.

Q. What happened when the shackle let go?

A. Just simply swung around, is all.

Q. What swung around? [387]

A. The line, falls.

Q. What did it do?

A. Then went aft. Of course, this was the boom.

Q. Had you seen the Indian Dan Katzeek on

the dock prior to that time?

A. No; I didn't see him until this line struck him.

Q. Prior to this occasion, had you ever known

that there was any such person? A, No.

Q. Or an Indian named Katzeek?

A. No; I had not.

Q. Prior to this time did you recognize any such

man as having been on the dock, any such indi-

vidual ? A. No ; I did not.

Q. Now, you say that it swung around. What
was it that swung around?

A. That was the falls, that hoists up the cargo,

you see? This thing let go.
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Q. What is the falls composed of? What does

it consist of, Mr. Guptill?

A, Well, wire, of course, wire cables, you know.

Q. Do you know what they call that wire cable,

the part that is down next to the shackle?

A. That's called the pennant, I believe.

Q. What did the pennant do?

A. That was hanging on this here falls. It

swung around and hit this man. I think it hit him

in the back. I don't know.

Q. Did you see where the man went to?

A. I guess he went overboard. [388]

Q. He went overboard. Now, what did he go

into when he went overboard?

A. Well, he went into the water, of course.

Q. He went into the water? A. Yes.

Q. How long was that Mr. Guptill, after the ship

had landed or after the ship had made fast to the

dock?

A. Well, it must have been all of fifteen minutes.

It might have been just a little bit more, but I

don't think so, though.

Q. Must have been, in your judgment, at least

fifteen minutes? A. Yes.

Q. Now, then, after the man went overboard,

what did you do, if anything ?

A. Well, I went right ashore. They hauled him

into a little canoe and then we went to his house.

Q. Did you see the ship's ladder lowered down

for him, Mr. Guptill?

A. Yes; I saw them put that over the side; yes.
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Q. Whereabouts was the man? First, did you

see the man in the water?

A. No; I didn't see him in the water.

Q. You didn't see him in the water, actually in

the water, Mr. Guptill? A. No.

Q. After this accident occurred, did you stay in

your own room? A. I went ashore.

Q. How did you get ashore? [389]

A. I just stepped over the rail, because it was

level with the wharf.

Q. You stepped over the rail onto the wharf?

A. On to the wharf.

Q. Was there any gang-plank off?

A. No gang-plank at all.

Q. The ship was lying close up to the dock so

that you could just step over?

A. Right alongside; yes.

Q. Did you see any small boat of any kind, any

small water craft of any kind come out from the

shore and pick up this man that went into water?

A. I didn't notice it; no, until they took him

ashore. I saw them taking him ashore.

Q. How did they take him ashore?

A. Well, it was in this boat, either a canoe or

skiff, one of the two.

Q. When was— Then, what, if anything, did

you do? A. I went right to his cabin.

Q. What kind of place did he have?

A. I think it was a tent; just a tent was all it

was.

Q. Where was this, just generally speaking?
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A. It was just about alongside of the ship; just

the other side of the cannery; right alongside of

the stern of the ship—about as far back as that.

The COURT.—How far was it?

A. How far from the ship?

The COURT.—Yes.
A. Oh, it must have been a hundred yards, any-

way, I suppose.

Q. I ask you to look at this picture, Defend-

ant's Exhibit [390] No. six, and state whether

or not you recognize it, Mr. Guptill 1

A. That is the end of the cannery there (point-

ing)
;
yes.

Q. What cannery?

A. Letnikof Cove cannery.

Q. Is this the particular cannery that you are

talking about in your testimony? A. Yes.

Q. How did you get around to where Katzeek's

tent was, Mr. Guptill?

A. Well, perhaps that's over this way (indi-

cating). I'm pretty sure it's on this side of the

cannery here.

Q. How did you get off the dock to get there?

Did you walk ashore?

A. Walked right ashore.

Q. Did you see anything on there by which you

walked ashore, Mr. Guptill?

A. No; only the walk here; that's all.

<3,. Now, Mr. Guptill, when you went ashore

and went up to the tent, where was Katzeek then?

A. He was sitting there on the floor.
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Q. Who else, if anyone, was there at that time?

A. Well, his wife was there, and I think there

was two or three other men there. I don't know.

Q. Who went up there with you?

A. The steward and the captain.

Q. Did both the captain and the steward go

with you right at the time that you went there,

or not?

A. I think the steward did. I'm pretty sure

he did.

Q. Your recollection is that the steward did?

[391] A. Yes.

Q. What time did the captain come?

A. I think he came a little bit afterward.

Q. What did you notice about Katzeek at that

time? Did you look at his body?

A. Yes; he had some kind of a little scar there,

and I think he had a scar on his head, or some-

thing; on his neck, or something—just a little

bruise, is all it was.

Q. What else did you notice on him?

A. I didn't notice anything else at all.

Q. Did you notice any other abrasion or bruise

besides the one on the head?

A. I think there was one on the body.

Q. Whereabouts was that?

A. On his back or hip, or some place.

Q. Was he conscious or unconscious?

A. He was conscious.

Q. How long do you think that you stayed
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there? How long did you stay there at that

time? A. In his tent?

Q. How long did you stay? Yes.

A. Oh, probably quarter of an hour, maybe a

little bit more. I don't know.

Q. Now, during the time that you were there,

was Katzeek conscious or unconscious?

A. He was conscious.

The COURT.—He has already answered that

question.

Mr. ROBERTSON.—I mean, during the entire

period of time, if the Court please.

The WITNESS.—He was conscious all the time

I was there. [392]

Q. State whether or not during that time he

was talking with anybody?

A. I don't think he was. He was talking— I

don't remember if he was talking to anybody or

not.

Q. What, if anything, did you do relative to

him while you were there?

A. WeU, I didn't do anything at all. I think

—

Q. (Interrupting). What, if anything, did

anybody else do there?

A. I think the steward sent down and got some

stuff from his medicine chest on the boat—some

linen and stuff like that.

Q. Did they do anything with it?

A. I think they put this linen on him.

Q. Was that done while you were there?
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A. Yes.

Q. Sir? A. Yes.

Q. Do you reineniber whether anything was

done about sending for a doctor?

A. Well, nobody sent for the doctor, but I be-

lieve they sent a wireless telegram to the doctor.

I wouldn't be sure—the Government doctor, up

there, you know.

Q. Do you recall, Mr. Guptill, about what time

of the day this was?

A. It was in the evening, between seven and

eight, around there, about seven-thirty.

Q. Was it dark or light?

A. Oh, it was light. It was in May, you know.

Q. Now, Mr. Guptill, at the time that this acci-

dent happened [393] was this man who was

hit, doing any work for the Alaska Steamship

Company? A. No.

Q. Sir?

A. Not that I know of. He was just simply

standing there on the wharf.

Q. What w^as he doing there on the wharf?

A. I don't know what he was doing on it my-

self, I'm sure. Just looking on.

Q. I don't w^ant you to be doing any suppos-

ing. Was he working or was he not working?

A. No, sir; he wasn't working.

Q. What was he doing?

A. Well, I don't know.

Mr. PAUL.—If the Court please, he has al-

ready testified that

—
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The COURT.—(Interposing.) Yes.

Q. Do you know whether or not he hit the side

of the ship, Mr. Guptill?

A. No; I don't. I don't see how he could,

though.

Q. Would it be possible, in your judgment for

him to hit the side of the ship the way he went?

A. Beg pardon?

Q. Would it be possible, in your judgment, for

him to hit the side of the ship?

A. Oh, he could have, but then

—

Q. (Interrupting.) Would it have been prob-

able? A. Not probable, I don't think.

Q. What is the ship made of?

A. Steel; steel ship. [394]

Q. Steel ship? A. Yes.

Q. Throughout?

A. Yes; all her hull is steel.

Mr. ROBERTSON.—I think that's all. Oh,

one further question, or so.

Q. Mr. Guptill, how many trips has the steam-

ship "Cordova" made into Letnikof Cove to the

Haines Packing Company's dock while you have

been purser on that vessel since the year 1922?

A. Why, two different times is all I remem-

ber of.

Q. Has the "Cordova" ever' taken freight into

the dock for anybody other than for the Haines

Packing Company or Tim Yogel?

A. No; that's all.

Mr. ROBERTSON.—That's all.
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Cross-examination.

(By Mr. PAUL.)

Q. Mr. Guptill, when was it that you came on

the dock on that trip when the ''Cordova" came

into Letnikof Cove, do you remember?

A. Well, it must have been about fifteen min-

utes after she landed anyway, because I know it

was after this man got knocked overboard and

that must have been fifteen minutes after.

Q. Now, where did you come from when you

took your station, as you testified, within ten feet

of that shackle ?

A. Well, I came from the office, from the after

end of the boat, and there was no gang-plank off

and the forecastle-head [395] was level with

the dock, so I took that way of getting ashore;

just stepped from the forecastle-head to the dock.

That's all I had to do.

Q. Do you know whether or not the winchman

had taken a load on the boiler at that time when

you passed?

A. Well, he was just testing out the tackle,

that's all, seeing how to balance things; that's all

he was doing.

Q. How long did it take you to go from your

office, then, to that position where you said you

were when the shackle broke?

A. Oh, about a couple of minutes, I suppose;

not more than two minutes.

Q. That is to get directly to that point?

A. Directly there; yes.
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Q. And you were getting ready to go from the

forecastle-deck to the dock when the break oc-

curred? A. Yes.

Q. Did you observe who was standing on the

dock?

A. No; I didn't, until this thing broke. I

looked for— I thought it was coming my way.

I looked and I saw it strike this man.

Q. How far was this man standing from you

at the time he was hit?

A. Oh, he must have been sixty feet at least;

not more than seventy feet.

Q. How far did that shackle travel before it

hit him?

A. Well, from,—let's see—^well, it must have

been sixty or seventy feet, because that was right

alongside of me, the shackle was.

Q. How far was it from the position where he

was standing [396] at the time he was hit, to

the point of the dock where he went overboard?

A. Well, it couldn't have been very far, be-

cause it looked like he was standing on the edge

of the wharf. It just happened in a second, so

I couldn't tell any more than that.

Q. Was it as much as fifteen feet?

A. Oh, no.

Q. Was it as far as five feet?

A. No; it wasn't that far—I don't think it was,

at least.

Q. And your judgment is that he was right on

the edge of the dock?
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A. Right on the edge of the wharf, yes.

Q. Now, what did you do when you saw the

man go overboard, Mr. Guptill?

A. Well, of course, I went right ashore. I was

bound for the shore anyway.

Q. Did you go to the point where he went over-

board ?

A. No, no; no; I went right by there to go to

his cabin; his tent, you see.

Q. You didn't look down into the water to see

what happened to him? A. No.

The COURT.—Well, how did you know where

he was being taken then?

A. I saw them take him ashore in a boat.

The COURT.—Well, did you know where his

tent was?

A. Well, I knew about where it was and I went

right over there. They were all camped in the

same place, you know.

The COURT.—WeU, did you know that he was

going to be [397] taken to his tent, or did any-

body inform you?

A. No; but I could see the crowd around there.

There were some people around there.

The COURT.—Around his tent? A. Yes.

Q. How long a time elapsed from the time he was

hit before you saw him again?

A. Well, it couldn't have been over five minutes

or so, I don't think. It might have been a little

more, but not very much.

Q. Did you see the ladder put overboard?
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A. I saw them putting it overboard, but I didn't

know what they were doing, though.

Qi. Did you see anyone go down the ladder"?

A. Yes; I did.

Q'. Who went down?

A. It was one of the sailors, I think his name was

Poko. He 's an Indian—negro.

Q. What was his name? A. Poko.

Q. How do you spell that?

A. I think it is P-o-k-o. It's either Poko or

Kopo, I don't know which, but I think it was Poko.

Q. You went to his tent, you say, and you testified

that you saw him sitting on the floor? A. Yes.

Q. Will you describe the interior of that tent?

A. I didn't look around at all. I was just look-

ing at the man is all.

Q. Did it have a board floor or a dirt floor?

[398]

A. No; I couldn't tell you anything about that.

Q. Did it have a stove?

A. I don't know anything about that either.

Qi. Was there a fire in there ?

A. I couldn't tell you about that.

Q. Do you know if there was a bed in there?

A. I suppose there was; yes. There must have'

been a bed in there.

Q. The man was not in bed ?

A. No; he was not in the bed. He was sitting

right up in the middle of the floor, about the middle

of the floor.
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Q. Which of the boat's crew was llie first to get

there?

A. Well, I don't know. I think the steward and

I were the first, but the captain might have been

there first. I couldn't tell you about that. That's

a long time ago.

Q. Who had this first aid that you spoke of?

A. Beg pardon?

Q. Who carried the first-aid kit.

A. The steward; the steward sent back for some

linen.

Q. Then w^hat did he do?

A. Well, they put on, put it on the man; that's all

I know about it.

Q. You say you saw the bruises that were on the

man's body, did you? A. Yes.

Q. Describe the bruise on his head?

A. Well, there was a kind of a little scar like, or

something, but he couldn't have bumped anything

very hard, because if he had, it would have been

w^orse than that.

Q'. Was it bleeding? [399]

A. No; I didn't see any bleeding on it at all.

Q. Was there a welt there?

A. Sort of v^elt
;
yes.

Q. What treatment w^as given to his head, if any ?

A. Well, he didn't give anything for his head at

all.

Q. Nothing w^as done to his head? A. No.

Q. Did they put any plaster on his head ?

A. No; not that I remember of.
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Q. Did they put any bandage around his head?

A. I think they did; yes. That's a long time ago.

I have forgotten about that.

Q. You say the head was not bleeding and yet

they put a bandage around his head; is that your

memory t

A. No; I can't remember anything about it. I

think they did put a bandage around his head,

though. It was not bleeding that I could see.

, Q. Where w^as the injury, on his head or neck?

A. Well, I have forgotten. I think it was on his

head.

Q. You're sure it wasn't down on his neck?

A. I don't think it was; no.

Q. Now, referring to the evidence of injury to his

back, what did that consist of?

A. Well, it was a scar that looked like he might

have struck something.

Q. A little scratch ? A. Yes.

Q. What kind of treatment was given him for

that scratch?

A. Well, I don't remember giving any treatment

to that.

Q. Did you put any bandage around his body?

[400] A. No.

Q. Did they put any plaster on it?

A. No ; I don 't think he did ; no.

Q. Was this first aid given to him while you were

in the tent? A. Yes.

Q. How much of his body was exposed?

A. All of it down as far as his hips.
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Q. Down as far as his hips? A. Yes.

Q. Did they put any liniment on his head?

A. Well, they put some liniment on him some-

where. I don't know whether it was on his head

or not.

Q. Now, you say that Katzeek was conscious

during the time that you were in the tent. What
evidence do you have to base that statement on?

A. Well, because he was talking like anybody else.

Q. He was talking? A. Yes.

Q. In English or some other language ?

A. Well, I don't know about that.

Q. How do you know he was talking ?

A. Well, I remember he was speaking. I know

that.

Q. You heard a sound and you judged that he was

talking; is that it? A. Yes.

Q'. When you came out of your office, after the

boat landed there, where were you going?

A. I was going ashore.

Q. Had you stopped anywhere on your way as

you proceeded [401] ashore up to the point where

the shackle broke?

A. Not that I remember of now.

Q. And your purpose was to go and make one

continuous journey, was it not?

A. Yes; that's it.

Q. Were you still walking when the shackle

broke ?

A. Yes, I think I was
;
yes. I just stepped ashore

and I heard this crash.
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Q. You hadn't stopped at that point for any

reason, had you, Mr. Guptill? A. No.

Q. So fas as you can remember, there was no

reason why you should stop at that point?

A. No.

Q. Did you see the lines put ashore on the ''Cor-

dova" from the "Cordova" to the dock?

A. No; I don't remember anything about that.

I was not there, you know.

Q. What did you do in respect to the shackle

when it broke? Did you look for it?

A. No ; I didn 't look for it, but I think the mates

did. I don't know if they did or not, either, but

I know I didn't look for it. I didn't see it at all.

Q. Do you know what the custom is on the
'

' Cor-

dova" when it comes to a cannery dock in respect

to putting the lines from the ship to the shore?

A. Well, what do you mean by "custom"?

Q. I mean, do the steamships come up to a dock

and someone from the steamship gets off and takes

the line, or do they throw them out to somebody

on the dock? [402]

A. They throw them out to somebody on the

dock.

Qi. And, of course, some one on the dock tak:es

the lines and makes them fast? A. Yes.

Q. Do you know if the steamship company ever

refuses to have that assistance given?

A. Ever refuses to have it given?

Q, Yes. A. I don't quite understand you.
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Q. Do they expect the people on the dock to

help them tie up the ship? A. Why, yes.

Q. When you made the landing- at this dock that

time previous what kind of freight did you unload?

A. Well, that was the first time we was there at

that time, you see.

Q. Well, you said that during the time you were

on the boat you stopped there twice, at the Haines

Packing Company's dock?

A. Well, that was after that.

Q. That was the first time you had stopped there ?

A. First time; yes.

Q. Had you ever stopped at that dock at any

previous time, Mr. Gruptill? A. No.

Q. This was your first visit into Letnikof Cove,

then, w^as it not? A. Yes.

Q. When you hire people to do work in help-

ing to move cargoes is it customary for you to take

the names of each one that is employed? [403]

A. No, the mate does that. The mate makes up

the list of, the longshore pay-roll list, and I pay

them off. I don't have anything to do with that

at all, except to pay them off.

Q. So you pay off a lot of men whose names you

don't know, is that right? A. Yes.

Mr. PAUL.—That's all.

Redirect Examination.

(By Mr. ROBERTSON.)
Q. Did you have any longshore pay-roll or any

other kind of pay-roll on this trip to Letnikof

Cove, Mr. Guptill?
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A. No; because we didn't— That's all we had,

was that boiler.

Q. Did you pay off anybody at all there in Let-

nikof Cove for any purpose whatsoever?

A. No.

Q. Now, Mr. Guptill, do you know the difference

between talking and muttering'?

A. I think I do; yes.

Q. Do you know whether or not at the time that

you were in Dan Katzeek's tent, he was talking?

A. That he was talking, you say?

Q. Yes.

A. Why, I don't know whether he was talking.

I know he was saying something.

Q. You don't know what he was saying, is that

what you mean, Mr. Guptill?

A. No ; I think he was talking their own language.

I don't know. [404]

Q,. What did it sound like to you?

A. Well, I can't—

q. Did it sound like the English language or

some other language?

A. Well, some other kind of language.

Q. What other language did it sound like?

A. An Indian language, of course.

Q. What? A. Indian language.

Q. Now, did you mean to say that you saw the

shackle hit this man?

A. No; I didn't say any shackle. I said this

here pennant.

Q. What did you see hit this man?
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A. This here pennant that's like about, oh, I

don't know fifteen feet long; maybe a little bit

longer than that.

Q. The pennant. Just look at the blackboard.

Do you mean the pennant that has the eye spliced

around the shackle there, that hit the man?

A. Yes. It was stretched out then.

Q. Sir?

A. It wasn't like that. It was stretched right

out.

Q. What was stretched right out ?

A. This here pennant when it hit him, this line

(indicating).

Q. Now, from where you were standing, did you

step off onto the dock from the forecastle-head or

from the dock, Mr. Guptill?

A. Forecastle-head.

Q. Deck?

A. The same thing as the forecastle-head, though,

of course.

Q. It's the same thing? [405]

A. Yes; the same thing.

Q. Is that the top deck

—

A. (Interposing). Yes, the top de

Q. (Continuing). On the forw.. ^'of the boat?

A. Yes.

Q. The bow of the boat? A. Yes.

Q. Is Poko a member of the crew of the ''Cor-

dova" at the present time? A. Not now; no.

Q. Mr. Guptill, Mr. Paul asked you something

about the winches being operated. From where



420 Alaska Steamship Company

(Testimony of C. B. Guptill.)

you were, was it possible for you to see, and if

so, did you see whether or not they were commenc-

ing to operate the winches on her at that time^

A. No; I didn't see it, because it was behind me,

you see.

Q. It was behind you? A. Yes.

Q. Do you know whether or not they were com-

mencing to operate them at that time?

A. Why, I think they was testing the tackle to

see whether it was in balance, is all.

Mr. ROBERTSON.—That's all.

TESTIMONY OF W. McDONALD, FOR DE-

FENDANT.

W. McDONALD, called as a witness on behalf of

the defendant, having been first duly sworn, testi-

fied as follows:

Direct Examination.

Q. (By Mr. ROBERTSON.) Will you please

state your name, Mr. McDonald?

A. W. McDonald. [406]

Q. Where do you live?

A. I live in Seattle.

Q. What is your occupation?

A. My occupation is mariner.

Q. How long have you been a mariner?

A. Thirty-three years.

Q. When did you first go to sea?

A. When I was fourteen years old.

Q. In what capacity? A. As a sailor.
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Q. Did you become an A-1 sailor, or whatever

you call it, Mr. McDonald?

A. Well, I thought I did.

Q. Sir? A. I thought I did.

Q. What did you do after you became a sailor?

What next did you do ? Did you save in any other

capacity after you were a sailor? A. No, sir.

Q. Did you serve in any other

—

A. (Interrupting.) No, sir.

Q. Well, I mean to say, how long

—

The COURT.—(Interrupting.) Ask him to tell

his experience as a mariner.

Q. Well, just state your whole experience as a

mariner, Mr. McDonald, from the time that you tirst

went to sea when you were a boy, including the

various positions that you have held and work that

you did around ships that you have been on, and

state the kind of ships, and so on.

Q. Well, when I went to sea when I was fourteen

years old, [^7] I was what they call la boy; that

is, doing little jobs around deck, until you get strong

enough, and then I was an able seaman. When I

got to be an able seaman, I was getting the wages of

an able seaman, and I was going to all parts of the

>vorld, all over the world, rather, like when I came

,to this coast fourteen years ago, when I come on

fthese ships, and I have been running up and down
from Alaska ever since.

Q. What papers do you hold?

A. Mate's papers.

Q. For what size vessels?
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A. For any vessel, any kind of vessel.

Q. How long have you been employed on the

Alaska Steamship Company's vessel, the "Cor-

dova"?

A. I was employed on the "Cordova" since

October, 1921.

Q. In what capacity did you serve on board that

boat? A. Second mate and mate and pilot.

Q. In what capacity are you serving on her at the

present time? A. Pilot.

Q. In what capacity were you serving on her on

May 30, 1923, Mr. McDonald?

A. Second mate.

Q. During your experiences as a mariner, Mr.

McDonald, have you ever had any experience in the

handling and operation of winches ? A. Yes, sir.

Q. State whether or not you have had the super-

vision of the operation of the winches ?

A. Yes, sir. [408]

Q. Have you ever operated them yourself?

A. Yes, sir.

Q. Just give us some idea about that so that we
will know what your experience has been.

A. My experience was on the Admiral boats, and

I have driven winches for them on the "Admiral

'Evans" and I was on the "Admiral Farragut." I

drove the winches on them and I have driven the

winches on the "Cordova" quite a few times, too,

quite a number of ships, off and on.

Q. Are you familiar with the nature of the tackle

and gear, winches

—
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A. (Intei-posing.) Yes, sir.

Q. (Continuing.) —shackles and so forth as

used aboard such steamers as the steamship "Cor-

dova" for the unloading and loading of freight and

other cargo? A. Yes, sir; I am.

Q. Are you familiar with the kind of gear,

winches, tackle and so forth used on board that boat

on May 30, 1923? A. Yes, sir.

Q. At that time, do you know whether or not the

tackle, gear, winches, and so forth, used aboard that

boat were similar to that used aboard other boats

of equal capacity and size? A. Yes, sir.

Q. On May 30, 1923, Mr. McDonald, state whether

or not you were personally familiar with the gear,

winches, falls, shackles and so forth of the No. one

hatch on board the steamship "Cordova"? Were
you at that time familiar with all that, belonging to

No. 1 hatch?

A. Yes, sir; I was acquainted with all the gear

on board of her. [409]

Q. Including that for No. 1 hatch?

A. Yes, sir; all of it.

Q. Now, on May 30, 1923, you were aboard the

steamship "Cordova" in the capacity of second

mate, were you, when she made the trip into Let-

nikof Cove? A. Yes, sir.

Q. What cargo, if any, did the "Cordova" have

for that place, Mr. McDonald?

A. Well, we had a little boiler and a few pieces of

machinery besides; few pieces of fire grate for the

boiler and such stuff. I don't know how many
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pieces there were. I know there were a few besides

the boiler.

Q. Was that stuff unloaded at the dock, that dock

at that time? A. Yes, sir.

Q. Do you know what the weight of the boiler

was? Do you know what the weight was approxi-

mately ?

A. Well, I figured about a little better than three

tons. That's as close as I could go to it. That's

by judging the boiler by looking at it—little better

than three tons.

Q. Do you know where the boiler was stowed on

board the ''Cordova" before you got to that dock?

A. Yes, sir.

Q. Just generally, where was it stowed?

A. It was stowed on the after part of the forward

deck, on the port side.

Q. Do you call that deck anything else besides

the forward deck ?

A. Well, the only other name we have that would

go for that [410] deck, we call it the forward

well-deck.

Q. You call it the forward well-deck?

A. Yes, sir.

Q. Where were you, Mr. McDonald, as the boat

was going into Letnikof Cove on that trip ?

A. I was on the stern.

Q. What were you doing on the stern?

A. I was helping to make it fast.

Q. Why did you do that ?
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A. Because it's part of my duties, when the ship

is making a hmdins^, if I am on watch, myself or

the third mate, one of us, has to be on the stem.

Q. Who has charge of the bow of the boat?

A. The mate.

Q. Foi-ward?

A. The mate is in charge forward and the second

or third mate aft.

Q. And after the boat was made fast, Mr. Mc-

Donald, what did you do? A. I went forward.

Q. Where did you go up forward?

A. I went on the forecastle-head.

Q. You went on the forecastle-head? A. Yes.

Q. How did the boat lie against the dock? Was
the stern of the ship protruding for some distance

beyond the end of the dock ? A. Yes, sir.

Q. How about the bow?

A. Well, the bow was about, a little past the end

of the dock. [411]

Q. A little past the end of the dock ?

A. Yes, sir.

Q. Where was the forecastle-head?

A. The forecastle-head was about even with the

dock?

Q. You mean to say, the floor or deck of the fore-

castle-head was on a level with the dock?

A. It was level with the forecastle-head; just

about level.

Q. Now, when you got there, Mr. McDonald, what

was being done at that time on board ship, after

they made fast to the dock?
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A. Well, after we made fast—

Q. (Interrupting.) I mean on board the ship.

A. After the ship was made fast, we started rig-

ging the gear and swinging the booms out to take

the freight ashore.

Q. What freight were you going to take ashore?

A. The boiler. We were going to take that first.

Q. How long did it take you to get the booms

and the gear ready for that purpose?

A. Fifteen twenty minutes. That's as close as I

can judge—around fifteen or twenty minutes.

Q. Who had charge of that work?

A. The mate.

Q. What connection, if any, did you have with

that work as second mate?

A. Well, I am supposed to help the mate along

that line.

Q. Where was this first mate at that time?

A. He was on the forecastle-head.

Q. Where were you?

A. I was on the forecastle-head.

Q. Right with him? [412]

A. Yes, sir; two feet away from him.

Q. Who was the first mate? A. Mr. Mabry.

Q. Now, then, after you had done that, what next

took place, Mr. McDonald?

A. Hooked on to the boiler.

Q. Sir?

A. We hooked on to the boiler after the gear was

swung out and in place.

Q. You hooked on to the boiler? A. Yes, sir.
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<J. Now, who was the winchman on board the

boat at that time, Mr. McDonald?

A. He was a colored man. I don't remember

really his name.

Q. Did you know him personally?

A. Yes, sir; I did.

Q. Have you known him since that time?

A. Yes, sir.

Q. Do you know where he is now?

A. No, sir; I don't.

Q. When did you last see him?

A. I seen him last spring.

Q. Where was he then?

A. He was going home with me, on a car.

Q. Ooing up with you on the car ? A. Yes, sir.

Q. Wbat town, or place? A. In Seattle.

Q. Do you know where he was working at that

time? A. No, sir; I didn't ask him. [413]

Q. Do you know" where he has been working

since ?

A. No; I don't know what place he is working.

He used to be working longshoring somewhere. I

don't know where.

Q. Do you know whether or not he was working

for the Alaska Steamship Company at any time

since you saw him last spring ? A. What is that ?

Q. Do you know w^hether or not he was working

for the Alaska Steamship Company ?

A. I never seen him around the docks since that

time.



428 Alaska Steamship Company

(Testimony of W. McDonald.)

The COURT.—Do you know whether he was

working ?

Q. Do you know whether or not he was working

for the Alaska Steamship Company?

A. I don't know whether he is working for the

Alaska Steamship Company or not, because I never

see him around the dock there. I couldn't say.

Q. You haven't seen him since last spring?

A. NO', sir.

Q. Does the second mate aboard a ship like the

''Cordova" ever have anything to do with the load-

ing or the unloading of freight? A. Yes, sir.

Q. State whether or not you, as such second

mate, had that to do? Did you have occasion

—

The COURT.— (Interrupting.) Let him answer

the question first.

A. Not at that time. The mate was in charge at

that certain time.

Q. I mean during the whole time that you were

on the ''Cordova," Mr. McDonald. I don't mean

just on this particular occasion; [414] I mean

during the time that you were aboard the steamship

"Cordova"?

A. Yes, sir; I would take charge when the mate

would go to bed, when I would be on watch.

Q. Now, I ask you to state whether or not you

had occasion to observe the method or manner in

which this winchman handled the winches in the

unloading and loading of freight. Did you ever

have occasion to observe?

A. He handled them all right to suit me.
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Q. State that yes or no.

The COUHT.—Answer yes or no.

A. No, sir.

Q. I mean did you ever watch him? Did you

ever see him loading and unloading freight or using

the winches'? A. Yes, sir; I did.

Q. Did you have occasion to know whether or not

he was competent or an incompetent wdnchman?

Did you have occasion to learn that?

Mr. PAUL.—Yes or no.

Q. Well, just answer it yes or no—if you did have

occasion to learn that. Will you just state it? Do
you know whether or not he was a competent or in-

competent winchman, Mr. McDonald ?

A. Yes, sir; he was a competent winchman.

Q. You say he was a competent winchman ?

A. Yes, sir.

Q. How do you know that?

A. I know that by the w^ay he handled his winches.

Q. State w^hether or not you saw him handle the

winches, Mr. McDonald? [415]

A. Yes, sir ; I saw him handle the winches lots of

times before that.

Q. Prior to this particular time in Letnikof Cove ?

A. Yes, sir.

Q. Now, just describe to the jury the customary

and proper way in which winches are handled, Mr.

McDonald, if there is any such way, relative to test-

ing them out or gauging the weight and things of

that kind.

A. Well, in taking a piece of machinery like that
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out, we'll put slings around it and after we put

slings around the piece of machinery, sometimes it

don't balance the way you want it, and the slings

have to go over, especially on a round piece like

that, or it's liable to slip out of the sling. We take

the weight of it. First we take in the slack of the

guys and see that the gear is tight and all ready to

do the business, do the best we know how, and after

we take the weight of it, if it don't balance, or he

thinks it isn't safe to send it out, we'll come back

on it and land it again. We take the weight of it

and then we land it if it don't balance right, and

that's what we did with that one. We land it so

that it will balance and shift the sling a couple of

inches to either side.

Q. What is done, if anything, Mr. McDonald, to

reach that balance or that adjustment? How do

you go about it to get the adjustment or balance?

A. We'll take the weight of it. We see whether

it is balanced or not when we take the weight of it,

from the ground. When we lift it up about a foot

above the ground, we'll see if it balances. If it did

not, we'll come back and balance it. [416]

Q. What is it that lifts it up from the ground?

A The winches, the falls.

Q How does the winchman operate the winches?

What does he take hold of, if anything, to operate

the winch, Mr. McDonald?

A He takes hold of the levers.

Q, How many levers? A. Two.
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Q. Just describe how those levers are, relative to

the way he holds them.

A. The levers are two handles, about two and a

lialf feet long, about two and a half feet long, and
they open up the throttle of the steam. When they

open up the throttle of the steam, it goes ahead; it

lifts up, and then when he throws them down, it

comes back.

Q. Where does the winchman stand?

A. He stands between the winches.

Q. In what respect to the levers?

A. The levers are on each side of him, like this

(indicating), and the winches on both sides and he

is in between the two.

Q. Now, then, what, if anything, does the winch-

man in operating the winches do? What does he

watch, if anything, ordinarily?

A. He watches the load he's taking out, and when

he hooks on to a load, he watches the load to see if

it is safe to take it out. If it isn't safe, he always

—

there's a standing order for him not to take it out,

if he doesn't think it's safe.

Q. Whereabouts are the booms located? Are

they above him; [417] overhead, or where?

A. They're on the back of him—on the mast in

the back of the winchman.

Q. Now, what's w^rapped around the winch?

What goes around the barrel or drum of the winch?

A. That's the falls.

Q. What is the falls?

A. Five-eighths inch cable.
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Q. Where does it go to ? Is one end of it fastened

on to the winch?

A. One end is fast on the winch; the other end

runs up through a block on the end of the boom and

down to your load.

Q. Is there a pennant attached to that

—

A. (Interrupting.) No, sir.

Q. What is the pennant attached to ?

A. The pennant is attached to the guy of the

boom.

Q. To the guy of the boom? A. Yes, sir.

Q. What does the pennant do? What does the

guy of the boom do ?

A. So that the block would be so close, the blocks

would be so close to the deck, and it saves the rope.

Q. What is the purpose of the guy ?

A. The purpose of the guy is to hold the boom in

place.

Ql. State whether or not the guy is any part of

the particular rope or cable which pulls up the

weight or lifts the weight?

A. No, sir; it has nothing to do with picking up

the weight; the pennant hasn't. [418]

The COURT.—What hasn't?

A. The pennant hasn't.

Q. The pennant hasn't?

A. No, sir; it don't pick it up. The falls pick

it up and the pennant holds the booms.

Q. Where did you get this boiler from, do you

know, Mr. McDonald? I mean, from what port?

A. Seattle.
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Q. Do you know whether or not this gear loaded

it at Seattle or not? A. Yes, sir.

Mr. PAUL.—Does he know where it was landed,

is that the question?

Mr. ROBERTSON.—What?
Mr. PAUL.—The question is what?

Mr. ROBERTSON.—Do you know whether or

not this gear handled

—

The COURT.—(Interrupting.) He asked him

if he knew whether or not this gear loaded the boiler

on the boat at Seattle and he said yes.

Q. Are you acquainted with the manner of load-

ing freight at Seattle, Mr. McDonald, on boats like

the "Cordova"?

A. Not at that time. I w^as not on her when that

was loaded on at Seattle.

Q. Sir?

A. I wasn't there when that was loaded on at

Seattle.

Q. You weren't there, you mean, or do you mean

that you didn't see it personally loaded?

A. No, sir; I didn't.

Q. But you know what the custom is about load-

ing freight in [419] Seattle, though?

A. Yes, sir.

Q. Do you know whether or not it is customary

in Seattle to load the freight aboard the steamers

with the gear of the steamer itself?

A. Yes, sir; it is.

Q. Did you ever hear of any variation from that

custom or practice? A. Yes, sir; I did.
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Q. When?
A. When you got about a fifteen or twenty-ton

piece, we don't take it aboard with the ship's gear.

Q. When you have a fifteen or twenty-ton piece ?

A. Yes, sir.

Q. Do you know, Mr. McDonald, how much weight

of cargo this gear at the No. 1 hatch, including the

tackle as well as the gear and so forth on the steamer

^'Cordova" could lift at that time?

A. From four to five tons.

Q. From four to five tons? A. Yes, sir.

Qi. How long did you say you had been aboard

of her at that time as second ma<ie ?

A. I came on board of her in October, 1921.

Q;. Previous to that time, Mr. McDonald, do you

know whether she handled freight of equal weight

to the weight of this boiler ? A. Yes, sir.

Q. Do you know that of your own knowledge?

A. Yes, sir. [420]

Q. Now, then, how were the pennants fastened

to the ship, Mr. McDonald?

A. The pennant from the boom is fastened to the

side of the ship by a shackle.

Q. By a shackle? A. Yes.

Q. Do you know what the size of the shackles were

on that ship at that time ?

A. They run from three-quarters

—

Q. (Interrupting.) I'm just asking you if you

know, now, Mr. McDonald.

A. Yes, sir; from three-quarters to seven-eighths,

but I couldn't say whether it was three-quarters or
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seven-eighths that was on there. That's about the

size we used all the way through.

Q. In carrying out your duties as second mate, do

you have anything to do with the inspecting or

examining of shackles or other gear ?

A. No; I didn't; no; I didn't have the responsi-

bility of inspecting it at all.

Q. Did you have occasion as second mate, to ob-

serve the gears, shackles, and so forth, on board the

boat? A. Y€s, sir.

Q. On this particular ship, prior to this date,

w/iere you familiar with the shackles and gears and

so forth aboard that ship? A. Yes, sir.

Q. If you were showTi a shackle, would you be

able to tell how closely it resembles or approximates

the size of that particular shackle? [421]

A. Yes, sir; I would.

Q. Just look at this shackle (handing shackle to

witness). Defendant's Exhibit No. 9, and state

whether or not the shackle on the bow of that ship,

on the starboard of the forecastle-head, was a

smaller or larger shackle or the same size as that.

A. About the same size. That's about the same

size as we use all the way through—^seven-eighths,

three-quarters and an inch. That's about the size

w^e use—seven-eighths to an inch pin; seven-eighths

and an inch pin.

Q. Now, on this particular occasion, Mr. Mc-
Donald, did you observe the winchman as he ad-

justed his tackle, if he did adjust it, and his move-

ments preparatory to taking this boiler off?
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A. Yes, sir.

Q. State whether or not he was doing that in a

competent, seamanlike way.

A. Yes, sir; he was. I figure that was the way

to do it—to try his gear out before he would take it

ashore.

Q. Sir?

A. I figure that-'s the way; that that's what he

should do—to see that his load was right, slung

right before he would take it ashore.

Q. Were you in a position from which you could

actually see what he was doing? A. Yes, sir.

Qi. Did you see just what he was doing?

A. Yes, sir.

Q. How far were you standing from him?

A. About ten feet. [422]

Q. Well, now, did you notice whether or not he

w^as jerking the boiler back and forth, or jerking

his levers so as to make it jerk, or anything of that

sort? A. No, sir.

Q. How was he handling it? Just describe that

to the jury, as to how he was handling it.

A. He was handling that by taking the weight on

it with the two wires, with both falls, because both

falls come from each winch, and he was taking the

weight of it, and when he would see that it wouldn't

be balanced or found that it wouldn't stay there, he

would come back, and then whenever they would get

it all right, to go ahead, he would see how it would

look again. Probably if it didn't look good again^

he would come back again on the winches.
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Q. Do you know how hi^h be lifted the boiler

above the deck? Could you tell how high he lifted

the boiler above the deck when he was adjusting his

gear in that way to lift it? Could you tell that

from where you stood, Mr. McDonald?

A. Well, I would judge, from—

Q. (Interrupting.) Were you in a position so

that you could form an opinion on that?

A. Yes; I could see.

Q. Well, how high?

A. About aroimd two feet, within a foot or two

feet from the deck.

Q. Just state whether or not there was anything

wrong about his lifting the boiler up to that height

and ascertaining just how the adjustments were,

and so forth.

A. No, sir; there was nothing wrong with lifting

up [423] the boiler that way. It was the right

thing to do.

Q. In this case, Mr. McDonald, two or three of

the Indian witnesses have testified that this colored

winchman kept looking up, or kept his eyes directed

upward, as I understood them, toward the booms.

A. Yes, sir.

Q. Now, I will ask you to state upon what an

ordinary winchman centers his eyes when he is

starting to unload or taking out a load.

A. When you take the weight with the winches

on any lift, the strain comes first on the two outside

guys of the booms. Then the winchman looks up
and when he gets a strain on both booms, the booms
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come naturally to midships, and when they come to

midships, he hauls in the slack of the midship guy,

puts a strain on it, and he can't see if the midships

guy is tight or not until he looks above his head,

because the midship guy runs between the end of the

two booms. The midship guy runs from end to end

and he can't see, if he doesn't look up, whether it's

tight or slack ; and if there is any play in your guys

it's harder on the gear; and he has to hold the slack

of this guy in, so that they won't be working

around.

Q. State whether or not, Mr. McDonald, during

any of this time you heard any warning given by

anybody aboard the ship relative to the fact that the

cargo or freight was about to be imloaded

—

Mr. PAUL.— (Interrupting.) I object to that

question. I think it ought not to be leading.

The COURT.—Oh, he may answer. [424]

The COURT.—State whether you heard anything.

A. Yes, sir; I did.

Q. What warning did you hear*?

A. To look out on the dock.

Q. Who gave the warning ? A. The mate.

Q. How close was the mate to you when he gave

the warning?

A. About a foot. I was standing alongside of

him.

Q. You were standing alongside of him?
A. Yes, sir.

Q. State whether or not the warning was uttered

in a low voice or a loud tone of voice ?
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A. Loud voice, sir. He could never talk low.

He had a loud voice.

Q. Do you remember, and if so, state it, just when

the warning was given? Approximately when was

it given?

A. It was given when he was working on the

boiler, just ready to take it ashore; just adjusting it

to take it ashore, adjusting the slings on it and tak-

ing the weight of it once in a while and then coming

back. That's the time the warning was given.

Q. Now after this, Mr. McDonald, just state w^hat,

if anything happened that you saw or observed as

the boiler was being taken off?

A. The guy—the shackle carried away.

Q. Now, what shackle was that?

A. The shackle on the starboard guy.

Q. Where was it located aboard the ship ?

A. It's located on the fore part of the rigging on

the forecastle-head. [425]

Q. What happened then when it carried away?
I mean, what happened with respect to the gear, if

anything, Mr. McDonald?

A. The boom came amidships.

Q. The boom did what?

A. The boom came in toward the ship, till it

come straight over the boiler.

Q. What, if anything, did the pennant or the

guy of that boom do? A. Swept along the dock.

Q. Now, what boom was that?

A. That was the starboard boom.

Q. For what hatch?
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A. Number one hatch.

Q. Was the pennant or guy on that particular

boom, Mr. McDonald? A. How is that?

Q. Was the pennant on that particular boom?

A. Yes, sir.

Q. How was the pennant fastened, if at all, to the

steamship "Cordova"?

A. The pennant isn't fastened to the ship. It's

the shackle that's fastened to the ship.

Q. How is the pennant fastened on the shackle?

Just illustrate on this, if you will, please (handing

shackle to the witness).

A. The pennant has a loop about—we put this

(indicating) inside of the loop. We put that in-

side the loop of the pennant. Then when we get

this (indicating) inside the loop of the pennant,

we take this pin and put it in like [426] that

(showing) on to the ship, in through a hole on

the ship's side, and the pennant is in here (show-

ing), and this pin goes through this hole in the

ship's side and is screwed up. That's the way it

was fastened.

Q. How wide, if you know, is the eyelet at the

end; how wide is the opening of the pennant where

it goes around the shackle?

A. About five inches long; five inches long. It

is just about as long as—it's five inches long be-

cause the shackle has to go in through the pennant

through what we call a cringle.

Q. Through what we call a what?

A. A cringle.
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The COURT.—That's the eye of the pennant?

A. That's the eye of the pennant; an eye on the

inside of it to hold the pennant in place.

Q. How wide is that cringle or eye, Mr. Mc-

Donald, or the diamenter crosswise, if you know?
A. Four inches, around four inches.

The COURT.—Four inches? A. Yes, sir.

The COURT.—He means across.

A. Oh, across.

The COURT.—Yes. Here is the cringle, up
here (indicating) ?

A. Yes.

The COURT.—He means across that way (indi-

cating). Here is your pennant, extending up that

way (indicating). How wide is it?

A. Well, that would be about two inches wide

and about four [427] or five inches long, as

close as I can go to it. That's just as close as I

can go. But I have never measured it.

Q. But I am just asking you to try to state it

approximately, only? A. I never measured it.

Q. Now, Mr. McDonald, state whether or not you

had occasion to notice then, after this had carried

away, as to what had broken. Did you then see

what had broken or find out what had broken?

A. Yes, sir; I found out right away.

Q. What was it that broke? A. The shackle.

Q. What part of the shackle broke?

A. The pin must have broke. Nothing else could

have broke.

Q. The pin must have broken? A. Yes, sir.

Q. Well, why do you say that?
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A. Because, if the shackle would have broke, the

pin would have stayed in the hole in the ship's side.

If the shackle would have broke at the end, the

pennant would have come out and the shackle, the

pin would have stayed in the hole.

Q. Well, was the pin still in the hole after the

accident? A. No, sir.

Q. Where had it gone to?

A. I don't know. I couldn't find it.

Q. Did you look for it?

A. Yes, sir; we always do.

Q. Did you look for it this time? [428]

A. Yes, sir; we did.

Q. Did you look for the rest of the shackle also,

if that is the part that makes— Did you look for

this part (showing) of the shackle? Did you look

for that, Mr. McDonald?

The COURT.—That's the shackle? Did you

look for the shackle?

A. That's the shackle.

Q. Did you look for the shackle itself?

A. No, sir.

Q. Did you find it? A. No, sir.

Q. Do you know what became of it?

A. I don't know, sir.

Q. Did you ever see it again after the accident?

A. No, sir.

Q. And this part that you call the pin is the

part you say that broke? A. Yes, sir.

Q. Now, previous to this time, Mr. McDonald,

had you had any knowledge or notice that there
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was anything wrong with that shackle or the piu

thereof? A. No, sir.

Q. State what, if anything, had ever taken place

prior to this time to inform you that there was

anything wrong with that pin or any part of the

shackle ?

A. No, sir; I couldn't see nothing wrong with it.

Q. State what, if anything, had ever happened,

prior to this time to lead you or anybody else on

board the boat to know that there was anything

wrong with that pin or [429] the shackle.

A. No, sir; I couldn't see nothing wrong with it

at all.

Q. Had anything ever happened to it?

A. No, sir.

Q. Sir?

A. Nothing ever happened to it before that.

That is the first time it happened to that.

Q. Well, state whether or not you were sur-

prised or had expected that the pin or shackle

would break there?

Mr. PAUL.—Object to that, your Honor, as

calling- for a conclusion.

The COURT.—Yes, objection sustained.

Q. State, Mr. McDonald, what, if any, knowl-

edge you had of any defect in that shackle at any
time prior to the time of the accident. I mean,

when I say shackle, I mean shackle or the pin.

A. I had no knowledge at all of any defect in

that shackle.

Q. Did you ever hear of any of the steamship
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pfficials or anybody on board the ship having any
notice or knowledge of it?

Mr. PAUL.—Object to it, your Honor, on the

ground that it is incompetent.

A. No, sir

—

Mr. ROBERTSON.— (Interrupting.) Wait a

minute.

The COURT.—He may answer.

Q. Go ahead. You can answer it now.

A. No, sir.

Q. Now, after this happened, state whether or

not you saw the pennant or guy hit anybody?

A. No, sir. [430]

Q. Did you personally observe it?

A. No, sir; I didn't see it hitting anybody. The

first thing that I noticed was a man in the water.

Q. The first thing you noticed was a man in the

water, Mr. McDonald? A. Yes, sir.

Q. At this time, prior to the accident, Mr. Mc-

Donald, what if anything, were the people doing

who were standing on the dock? First, I will ask

you if there were any people standing on the dock?

A. Yes, sir.

Q. What, if anything, were they doing, if you

know?

A. Well, I don't know what you would call it.

Q. Just state what they were doing there?

A. Just call it rubber-necking. That's all I can

call it.

Q. Just "rubber-necking"? A. Yes, sir.

Q. State whether or not any work had been

done by anybody on the dock there?
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A. No, sir; no work had been done tliat l)('longt'd

to the ship.

Q. Sir?

A. Nobody working for the ship on tlie dock.

Q. Nobody working for the ship on the dock?

A. I don't know whether they were w^orking for

the cannery.

Q. I mean was there any other work being done

there, any work being done there right on the dock,

in front of the warehouse—not in the cannery

warehouse, but right on the dock itself.

A. No, sir; I didn't see nothing, no work being

done on the dock at that time. [431]

Q. From the forecastle-head, state whether or

not you had an obstructed or an unobstructed

view of the dock? Do you remember that?

A. Yes, sir; I could see the dock from the fore-

castle-head.

Q. Now, then, where w^as the man? After you

saw the man in the water, where was he ?

A. I seen him hanging on to a pile.

Q. What end of the dock, if any, or whereabouts

on the dock w^as that?

A. At the corner pile.

Q. Who was with him at that time?

A. There was nobody.

Q. What was done about rescuing him?

A. Well, they put over a ladder to get hold of

him and before we got down on the ladder to get

hold of him, there was a boat come there.

Q. Do you know w^hat kind of boat it was?
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A. It was a small boat.

Q. Do you recall whether or not

—

A. (Interrupting.) Just like what they call a

skiff.

Q. Do you know whether or not it was a canoe

or skiff?

The COURT.—Now, he's testifying.

Mr. ROBERTSON.—I thought he said it was

like a skiff, if the Court please.

Mr. PAUL.—He said it was a small skiff.

Mr. ROBERTSON.—All right.

Q. What happened then, after the boat came?

A. They took him aboard the boat.

Q. Who was in that boat?

A. I don't know. [432]

Q. What kind of people were they? Were they

white people or colored people or Indians or what

were they?

A. I couldn't say. I didn't even look at the

men in the boat. I was looking at the man in the

water, and I couldn't say whether it was native

or colored men or white men.

Q. Did you go over to Katzeek's tent?

A. No, sir; I did not.

Q. What did you do after the accident; after

they got him into the boat, what did you do next?

A. I helped to get the gear fixed and to get the

boiler ashore.

Q. What, if any, examination did you personally

make of Dan Katzeek? A. I didn't make any.
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Q. Did you get any closer to him than when you

saw him in the water there, or not?

A. No, sir; that's as close as I was to him.

Q. Now, Mr. McDonald, referring back to this

winch a moment, or these winches, what are they

operated by? What runs them? What is the

power that makes them go? What kind of power

is it? A. Steam.

Q. I will ask you whether that is noisy or noise-

less. Do the wdnches make a noise when they're

operating or do they make no noise?

A. Lots of noise, sir.

Q. Well, state whether or not they make a noise

when they are rumiing all right and when they

are running all wrong. Explain that. [433]

The COURT.—He may answer whether they

make a noise when they are running all right.

Mr. ROBERTSON.—What I am trying to get

away from is asking any questions that might be

leading. He says I am leading him, and I was

trying to get away from leading him.

The COURT.—Ask him when they make a noise.

A. They make a noise when they're running.

Q. State whether or not you can tell simply by

the noise they make that they are running ^vrong

or properly, Mr. McDonald.

A. When they just start to work the winches,

they make more noise. When they start the

winches up the first thing, they make more noise

than when they have been running a while, when
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the water runs out of them. They got to make so

much noise when they start up.

Q. Why is that?

A. Because the exhaust is full of water.

Q, Is there anything unusual about that?

A. No, sir; all the steam winches is the same

—

every one I seen.

Q. I will ask you one other question. Perhaps

I have already covered it, I'm not sure, but I will

ask you to state as to whether or not the winches

and the gear, in the unloading of that boiler on that

occasion, or in the attempt to unload it on that

occasion, were handled in a competent and sea-

manlike way?

A. Yes, it looked like that to me. I couldn't do

any better myself.

Q. Yes, sir. [434] A. To my knowledge.

Q. From your experience. Are you a competent

winchman yourself? A. Yes, sir.

Q. Were there any men, or anybody whatsoever,

hired or employed from off the ship to in anywise

help on that occasion with the unloading or dis-

charging of that boiler or any other part of her

cargo? A. Not that I know of, sir.

Q. Would you know that if there had been?

A. Y'es, sir.

Mr. ROBERTSON.—I think that's all.

Whereupon court adjourned to 10 o'clock A. M.,

Wednesday, Dec. 23, 1925.
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Wednesday, Dec. 23, 1925.

Court convened pursuant to adjournment at 10

o'clock A. M.

Mr. ROBERTSON.—I want to recall Mr. Mc-

Donald, if the Court please.

The COURT.—He may be recalled.

W. McDonald, recalled, having been previ-

ously duly sworn, testified as follows

:

Direct Examination.

(By Mr. ROBERTSON.)
Q. Mr. McDonald, referring back just for a

moment to the method of handling the boiler in

this case, two or three of the Indian witnesses, if

I understood their testimony correctly, stated that

a man went up to the boiler and apparently hit

the tackle or sling or something, with a club. Now,

I ask you to state what, if anything, [435] would

be the proper practice and the customary practice

in adjusting the sling, or whatever it is that carries

such a load as a boiler. What would be the proper

practice in that respect?

Mr. PAUL.—Object to that, your Honor, for the

reason that this man testified that he wasn't there,

wasn't an eye-witness to what was being done,

and the custom is not in question. The actual facts

as they occurred there is what we want.

The COURT.—Well, he may ask if it was so that

he did strike it.

Mr. ROBERTSON.—Yes, and also, it seems to

me, if the Court please, that I have a perfect right
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to prove by this man what— They claim that

there was something wrong about that.

The COURT.—I think that simply came out in

the evidence of the Indian witnesses that he

struck it.

Mr. ROBERTSON.—Yes; but they all testified

to it, and I wish to prove that they were doing it

for a particular purpose and I want to show what

that

—

The COURT.— (Interrupting.) Very well. Ob-

jection overruled. Proceed.

A. It's customary.

Q. For what purpose is that done?

A. To tighten up the sling on any piece of ma-

chinery or on that boiler, you do that to tighten up

the sling so that it won't slide out. Especially

with a round thing like that, it's liable to slip out

of the sling if the sling isn't tight enough.

Q. What do you mean by the slings? Just ex-

plain that carefully to the jury. [436]

A. The sling is the thing that goes around the

boiler to lift it up and the hook of the

—

Q. (Interrupting.) What are they made of?

A. They're made of wire.

Q. What, if anything, is there attached to it,

Mr. McDonald? What, if anything, is attached

or fastened on to the sling when a load is lifted ?

A. Just the hook of the gear, of the falls is at-

tached to the sling.

Q. Do you recall whether or not in this particu-

lar instance one of the other members of the crew,
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besides the winehmcn, went \\\) and hit the sling

with a club?

A. The winchman didn't went up.

Q. The winchman didn't? A. No, sir.

Q. Any other member of the crew?

A. If a member of the crew did?

A. Yes.

A. I don't recollect seeing anybody doing that,

but it's customary to do it.

Q. Now, then, Mr. McDonald, from your experi-

ence as a mariner and your specific experience on

this particular ship up to and prior to May 30,

1923, are you able to state whether or not the men
engaged in the handling—that is to say, the unload-

ing—of that boiler were experienced men in that

kind of work? Can you say whether or not they

were? Can you answer that yes or no, Mr. Mc-

Donald? A. Yes, sir.

Q. Now, just state whether or not they were ex-

perienced men [437] in that respect, I mean?

A. Well, so far as my knowledge goes with them,

they were experienced, because they handled twenty

and twenty-five ton pieces—I have handled twenty

and twenty-five ton pieces myself with the same

men.

Mr. ROBERTSON.—I have had prepared here

a little sketch simply to illustrate the gear on the

boat. The Court suggested last night that there

might possibly be a little question about it or that it

might not be clearly before the jury.

Q. Now, Mr. McDonald, just state generally what

that sketch represents. Don't particularly describe
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it, but just state it generally. I mean to say what

these various things are. For instance, state what

that is that is designated as No. 1.

A. Number one is the shackle.

Q. I mean the whole thing. What is the view?

A. The hoisting gear; that is the hoisting gear.

Q. What is No. 2?

A. That's the hoisting gear by looking at it from

a side view.

Q. And where are you looking at No. 1 from ?

A. On the top, that's looking at it. That's the

way it looks to me. That is the only way—you look

down ; it seems to me that this is a side view of it.

Q. Well, step up here close enough so that the

jury can see the lines and can ask questions as to

what they are, and so that we can get it before the

jury.

(Witness takes position before jury.)

The COURT.—Hadn't you better introduce it

for the purpose [438] of illustration now before

you question the witness about it?

Mr. ROBERTSON.—Well, I can do that.

The COURT.—Let the other parties see it.

Mr. ROBERTSON.—We don't claim that it is

drawn to

—

The COURT.—(Interrupting.) Oh, no; just to

illustrate what the boom is and what the tackle is

and so forth.

Mr. PAUL.—No objection for that purpose.

Mr. ROBERTSON.—Now, I will offer it in evi-

dence for the purpose of illustration.
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Q. Now, Mr. _McDonald, come down here and I

will ask you a few questions, so that the jury will

understand it as you testify. First explain what

the whole figure No. 1 is, in a general way.

A. This is the mast (pointing) ; this is the star-

board boom (pointing).

Q. Of what? A. Of No. 1 gear.

Q. What kind of boom do you call that?

A. That's an iron boom.

Q. What is it for ? A. To handle cargo.

Q. Well, is that marked on there itself? You

mean this thing designated as "hoisting boom," is

what you are now referring to, is that correct?

A. Yes, sir; that's the hoisting boom. This is

what you call

—

Q. (Interrupting.) Wait a minute. What are

the figures A, B, C and D ? Wliat do those figures

represent ?

A. This (pointing) is the shackle, where it is

fastened to the side of the ship. [-139]

Q. The shackle is A; is that correct? A. Yes.

Q. Now, then, what runs from A to B ?

A. This (indicating) is the pennant, the wire pen-

nant.

Q. All right. State whether or not that is the

thing that you spoke about in your testimony as

having flown around, Mr. McDonald.

A. Yes, sir; this is the thing.

Q. What is B to C?
A. That's the guys; what we call the guys.
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Q. Just explain what the round dark object is

marked B and what the round dark object C is.

A. Two blocks.

Q'. Pulleys?

A. Round blocks, two blocks. This fall (in-

dicating) is reeved through it.

Q. Then where does it go to?

A. Comes down here (indicating) through a chock

and made fast to a pin on the deck, a cleat on the

deck, making it fast there.

Q. Is the chock located there with the figure G?
A. Yes; that's about where it is.

Q. Well, I mean on the picture? A. Yes.

Q. And the cleat, is that H?
A. Yes; that's the cleat.

Q. Now, what is this running from C up to D,

Mr. McDonald, if you know?

A. That's another pennant.

Q. Where is that made fast? [440]

A. That is made fast to an iron strap that is sta-

tionary on the boom.

Qi. How is it fasten ed at C ?

A. It's fastened to the shackle.

Q. Onto what ? A. Onto the block.

Q. Now, what is at W ? What does W represent ?

A. That looks to me like the winch.

Q. Now, then, what, if anything, runs from the

winch? Where does it run from, if there—where

does it run to, if there is anything running from

it ? A. From the winch to the hoisting gear.

Q. What does it follow?
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A. It's fastened to the winch up to this block at

the foot of the mast (indicating).

Q. We'll call that little block L-B.

A. (Continuing.) To the heel of the mast from

the winches, then it goes up here to another block

here and then it comes

—

Q. (Interrupting.) Up to this other block where

the letter E is"? A. Yes.

Q. Then where does it go?

A. Goes down on deck.

Q. Then down here (indicating) what is it i^ut on

to, if anything? A. That's the hook.

Q'. That's the hook?

A. That hooks to the loading cargo.

Q. What becomes of this cable that runs from the

hook up [441] through E and back behind that

little block and over on to the winch? When the

winch is revolving, what does the cable do?

A. The cable comes back. The winch, when you

go ahead on it, it takes it in. This cable (indicat-

ing) comes in and when it comes back, it goes down

this way (indicating).

Q. Now, this part of the gear that you describe

as the pennant and the guy, running from A to D,

just what is the purpose of that particular part of

that gear? What does it do; what does it work?

A. To haul the boom in place the way you want it

to.

Q. How do you mean to haul the boom in place

the way you want to?

A. Well, probably you have a cargo in the after
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part of the hatch or the forward part of the hatch

and you want to get it out. So you heave in on

this guy here

—

Q. (Interrupting.) What do you call that?

A. This is a guy (indicating). You heave in on

this guy here (indicating) ; take it to the winch,

heave out. The boom comes as you heave this and

the other takes it to the forward part of the hatch.

If you w^ant to take something that's in the after

end, you slack this thing (indicating).

The COURT.—What do you call that thing?

A. The guy; slack the guy in.

Q. Represented by the lines H, G-B-C here ?

A. Yes; slack it in and then you trim your gear

which ever way your cargo is, keep the boom in

place.

Q. Now, referring to the other half of the ex-

hibit picture [442] No. 2, just state generally

what that shows. What difference, if any, is there

between No. I and No. 2, Mr. McDonald?

A. Well, the only difference I seen— It only

shows the one boom here. This looks like a side

view.

Q. On this picture No. 2, both booms have got a

pennant and gu}^ that holds them around in posi-

tion? A. Both are alike.

Q. I mean actually shown on the picture. Look

at both of these booms and see whether or not both

of these booms have got that on this particular

picture ?

A. The only difference I see betw^een any of them
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is this guy (indicating) that runs here between the

two of them (indicating).

Q. In this picture, what does K, the line i indi-

cate—K-D prime, what does that indicate?

A. That's the boom.

Q. What is the line K-D second?

A. That's the second boom; that's the other boom.

Q. Now, what is the line A prime, B prime, C
prime, D prime? What do they indicate?

A. That's the guy, the pennant and the guy at

the end of the boom.

Q. What is W on this picture?

A. That's where the winch is.

Q. Now, then, w^hat is the line running from W
over to K up to E- and back down to F ? What does

that line represent? A. That's the cargo fall.

Q. What does the line running from F prime to

D second, represent? [443]

A. That's the other cargo falls.

Q. Now^, then, on this boom marked D, or K-D
prime, whereabouts is the guy and pennant that

holds it around in its position relative to the ship?

Do you understand what I mean? A. Yes.

Q. Where is that?

A. Right there (indicating).

Q. All right. Look at A prime, B prime

—

A. A, B and C.

Q. Now, is that correct? A. Yes.

Q. Now, where is it for the other boom, the one

running from K to D second?

A. I don't see that.
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Q. That's not put on the picture? A. No.

Q. Now, take this line running here— What
does this figure here (indicating) called M prime

represent, Mr. McDonald? What is that there?

A. That's the mast.

Q. Now, running here from R down to S and S

prime, what is that ?

Q. That's what they call topping lifts, five-eighths

inch wire.

Qi. Topping lifts? A. Yes.

Q. What do they connect with? Where do they

go, Mr. McDonald?

A. They rmi to the block, to hoist the boom up

and to lower the booms down. [444]

Q. Now, then, Mr, McDonald, when you are anout

to lift an object like this boiler, or any other piece

of freight, where you use your winches or your falls,

and so forth, just please state to the jury, and il-

lustrate here on this sketch, where the man stands

that handles the winches or about where he stands.

A. He stands right there (indicating) between

the winches, right there.

Q'. Down where the W is ?

A. Further back and right between the winches.

Q'. Then what does he do?

A. He operates the winches.

Q. Well, just what does he do when he goes in

there to start the winches. Say the winches are not

operating. What does he do? Here are the

winches. Now, supposing he has to go there and

commence operating them, what does he do ?
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A. He turns the steam on in the first place, opens

the exhaust and works the winches to get them

in good working order. Then he takes the weight

of the load.

Q. Which way does he face?

A. He faces aft, the after part of the ship.

Q. Well, with reference to the load, which way

does he face, the load that he is going to carry out

of the ship, Mr. McDonald, for instance.

A. Faces the load.

Q. Stands facing the load? A. Yes.

<J. Where would his back be ?

A. Towards the bow of the ship. [445]

The COURT.—That depends on the way the

winches are fixed on the ship.

Q. In this particular case, I mean.

The COURT.—Oh, well.

A. He always faces the load.

Q. That's the point I want to make.

A. Always, always.

Q. I don't care where his back is. Then after he

does that, what two lines here is it that lifts the

load? A. The falls.

Q. Where are they, so we can name them by

letters. Show them by the letters you see on here

so we will have something in the record? What are

the lines—W? A. Yes.

Q. K? A. Yes. E—
The COURT.—Well, let him state.

Mr. ROBERTSON.—Well, he's pointing, if the

Court please.



460 Alaska Steamship Company I

(Testimony of W. McDonald.)

Q;. Where is the other one?

A. Right there (indicating).

Q. All right. You have got two booms. Is there

any other line? A. No; the

—

Q. (Interrupting.) Where is the other one that

is tied on here? Where does it come from?

A. Comes from the other boom.

Q. Well, which— D second? A. Yes.

Qi. Then where does it run to ?

A. Runs along here to the other little block and

to the other winch. [446]

Q. I see.

A. There's two little blocks and two falls and two

winches, you see.

Mr. ROBERTSON.—That's all, if the Court

please, with this witness.

Cross-examination.

(By Mr. PAUL.)

Q. Going back to the warning which you said you

heard given on the ship, you said that the warning

was in these words: "Look out on dock!" Now,

was that warning "Look out on dock!" or "Look

out on deck!"

A. Look out on the dock.

Q. Look out on the dock? A. Yes.

Q. You are sure it was not "Look out on deck!"

A. Yes, sir; "on the dock," sir.

Q. Now, who gave that warning?

A. The first officer, sir ; Mr. Mabry.

Q. You are sure it was not the winchman that

gave it, Mr. McDonald? A. No, sir.
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Q. Did yon know this winclnnan that was rnnning

the winch at that time ? A. Yes, sir.

Q. Did you know him before he came on board

the ship, Mr. McDonald? A. No, sir.

Q. When did he come aboard the "Cordova"?

A. Well, I couldn't exactly tell you what time it

was, but [447] he was on board a little time be-

fore that accident happened. I couldn't tell you

exactly what time he came on board.

Q. Was it a week before ?

A. Yes, sir; about a month before.

Q. About a month before?

A. More than a month. Maybe a couple of

months. I don't exactly remember. I never tried

to keep track of the time.

Q. So far as your recollection goes, he was on

board more than two months previous?

A. It was about two months anyway, on board.

Q. Do you know anything about his experience as

a winchman before he came on board?

A. Yes, sir.

Q. What do you know about him?

A. He was a w^inch driver on some of the other

companies' ships before.

Q. Which companies?

A. The Alaska Steamship Company.

Q. Which company, or which ship, rather?

A. On the "Redondo."

Q. What is his name?

A. I don't remember his name.

Q. How long was he on the ''Redondo"?
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A. I couldn't tell you, sir.

Q. When is the first time that you knew that he

was on the "Eedondo"?

A. Well, I know that he was on the "Redondo"

by what he used to tell me himself. [448]

Q. You don't know of your own know^ledge, then,

whether or not he w^as on the "Redondo," do you?

A. No; except by what he said himself.

Q. Just what he told you? A. Yes, sir.

Q. Then, tell the jury just how^ you know, if you

know, what his qualifications were as a winchman

at the time he went on board the
'

' Cordova. '

' Just

tell us how you know from your ow^n knowledge?

A. Well, I know that according to my judgment.

Q. Not after he came on board, but at the time he

came aboard, what were his qualifications, so far

as you know, Mr. McDonald ?

A. According to my judgment, he was all right.

That's all I can say about him. I think he was

competent for driving winches at any time.

Q. You thought so when he came on board the

steamship "Cordova"? A. Yes, sir.

Q. Now, you testified, as I recollect it, that that

lifting gear is designed to carry a load of from four

to five tons capacity ? A. Yes, sir.

Q. And what was the weight of that boiler ?

A. In so far as I could judge, it was a little better

than three tons.

Q. About three and a half tons, wasn't it?

A. I couldn't say, but it was around three tons,

offhand. I don't know the weight of the boiler but
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by judging it myself. That's all I could judge.

[449]

Q. That's all you could judge.

A. Around three tons.

Q. In testing the weight of an object which is to

be lifted, it is customary to take the slack up with

the winches, isn't it? A. It's customary; yes, sir.

Q. And in this particular instance it was done,

was it not, Mr. McDonald? A. Yes, sir.

Q. Now, did you see the purser go by on deck?

A. No.

Q. During the time when the boiler was being

lifted?

A. No, sir; I did not see the purser going along

the deck at all.

Q. You didn't see him go by? A. No, sir.

Q. And you don't know whether or not he did

go by?

A. No, sir; I didn't see the purser going along

at all.

Q, In taking the weight of that boiler, which

weighed something around three tons, how high

would an experienced winchman raise it to make,

to get the weight of it and test his lines?

A. About a foot of the deck.

Q. Would he raise it as high as two feet ?

A. Probably would.

Q. Would he raise it three feet?

A. Sometimes they would raise it ten feet and
then come back on it.
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Q. With a weight of that kind, amounting to

three or more tons— [450]

A. (Interrupting.) Sir^

Q. Would an experienced winchman raise a

weight of three tons capacity as high as four feet

to test if?

A. Well, sometimes he would think it's all right

and after he would take it, take the weight of it and

go ahead a foot or so and you think it is all right,

then you get orders to come back on it again, and

sling her over again, shove the sling over again to

either side, any way you want to.

Q. Is it possible for the gears to slip on those

winches? A. I can't see how the gear will slip.

Q. That is, after you have got your load up a

certain height, the winches have capacity enough

to hold the weight right there, have they?

A. Yes, sir.

Q. And there is no possibility of its slipping

back? A. No, sir.

Q. And when it comes back, it comes back by the

manipulation of the winchman, does it not? If it

i^omes back at all it comes back because the winch-

man has manipulated the gear?

A. Yes, sir; because

—

The COURT.— (Interrupting.) Well, just answer

the question. That's all you're required to do.

Q. Now, how much extra weight would there be

—

I withdraw that question. How much more strain

would a sudden jerking of a boiler of three tons

capacity or three tons in weight, place on the lift-
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ing gear if there was a sudden drop of one foot,

assuming that the height of the boiler off the deck

was three feet? [451]

A. I don't understand

—

Q. (Interrupting.) You don't know?

A. I didn't understand you.

Mr. PAUL.—Read the question.

(Preceding question repeated by the reporter.)

A. I never tried it.

Q. Can you estimate it? A. Its hard to guess.

Q. Now, you are testifying here as a man of ex-

perience, Mr. McDonald. Have you ever seen a

man operate a winch and handle it in jerks?

A. No, sir.

Q. Every man that you have seen has handled

it perfectly smoothly? A. Yes, sir.

Q. Now, W'hat is the difference in the way that

an experienced winchman will work a wdnch and

the way one of no experience or slight experience

will handle it? How could you tell the difference

if you were to look at him working on a wdnch?

A. I can tell a good winchman. He kind of goes

ahead easy, and you know by the way he handles

it, handles the load, by his actions and by the man's,

by his actions you know whether he is experienced

or not.

Q. How does he handle the load ?

A. Well, he just handles it. You know if he is

experienced or not by the way he handles the load.

The COURT.—Well, he asked you how he handles
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the load, if he is an experienced winchman. Now,

you can answer that one way or the other. [452]

A. He handles it, just takes the load out, if the

winches can hold it, if the winches are able to lift it.

Q. You mean to say that the power, that the load

or power is put on gradually and applicable to the

load which is being lifted ? A. Yes, sir.

Q. And then that the load will come up easily and

smoothly, is that it? A. Yes, sir.

Ql. And there is no jerking in the lines?

A. No, sir ; if you go ahead easy on it.

Q. How does an experienced man handle it?

A. Well, it's hard to explain.

Q. Well, do your best.

A. I wouldn't know how to answer it exactly.

Q. In other words, you can't tell the difference?

A. Yes, sir; I can tell the difference.

Q. Well, then, tell it.

A. Well, an experienced winch driver, you know,

he goes ahead on one and then comes back on the

other, and jou know by the way he handles his

levers when he gets the load on, that he is used to

driving them.

Q. Well, now, tell how an inexperienced man
would handle a load.

A. Well, that's an experienced man, now, sir.

Q. I mean one who has had no experience. How
would a greenhorn handle it?

A. A green hand would handle it— He wouldn't

handle it at all.
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Q. Well, if be did handle it, how would he do it?

[453]

A. Well, probably he would go ahead and then

when he would go ahead, probably he would come

back on it, or something of that kind.

Q. The load would not be distributed evenly?

A. He w^ould have nothing to do w^ith that.

Q. He might put sudden strains on the lifting

gear, w^ouldn't he?

A. He couldn't—no. It would be the same strain

on there ; the weight of the stuff is there anyway

;

couldn't give it no more strain because the weight

is on the thing anyway. It has the same weight.

Q, If you should see a man lifting and using a

winch, using a winch and lifting a load and saw

that the load was being jerked up and down, what,

in your judgment, would be the experience of the

man who so handled the winch? Would he be an

experienced man or a green hand?

A. Well, it's according to wiiat kind of a load

he would have.

Q. Taking a load of three and a half tons.

A. Well, taking a load of three and a half tons,

I wouldn't see no winch driver jerking it up and

dow^n like that.

Q. You wouldn't see any wdnch driver jerking it

up and down like that. Is that your answer?

A. Yes, sir; I wouldn't see him working it up
and down, letting it down and taking it up.

Q. Well, if you did see a man handling it in that

manner, what would be your judgment as to whether
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or not he was an experienced man or whether he

was a green hand or an inexperienced man*?

A. Well, I wouldn't think he would be doing the

right thing. [454]

Q. He would be doing the wrong thing ?

A. He wouldn't be doing the right thing.

Q. In other words, he would be doing the wrong

thing, Mr. McDonald? A. Yes; by jerking it.

Q. And it wouldn't make any difference whether

he was an experienced or inexperienced man, such

handling would be wrong in your judgment?

A. In my judgment, it would be wrong because

—

Q. (Interrupting.) Never mind that. You can

answer your own attorney as to the rest of it. Now,

while the winches are operating— I withdraw that

question. How far is it from where the winches

are to the bridge of the steamer?

A. To the bridge of the steamer?

The COURT.—The steamship "Cordova"?

Q. I'm speaking about the "Cordova."

A. It's— From the winches to the bridge of the

steamer, is about sixty feet.

Q. Could you, from where you were standing on

the deck of the steamer "Cordova" see anyone on

the dock?

A. Yes, sir; I seen men on the dock.

Q. Whom did you see there?

A. I couldn't see who they were, but I seen men
on the dock there.

Q. How near the edge of the dock would a per-

son have to stand to be seen from the position in
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which you were, the position which you occupied at

the time you were standing at the winch or near it ?

A. I could see plain all over the dock from the

forecastle-head. [455]

Q. Oh, you were on the forecastle-head?

A. Yes.

Q. How many persons were on the dock?

A. I couldn't tell you.

Q. Now, the distance from the winches to the

bridge of the "Cordova," you say, is about sixty

feet? A. Yes; about sixty feet.

Q. Now, during the time when the winches are

running, you testified that they make quite a lot of

noise, did you not ? A. Yes, sir.

Q. Do you know whether or not you could have,

w^hether you could be heard by a person standing

on the bridge of the "Cordova," from where you

were standing, if you should talk in an ordinary

speaking voice, Mr. McDonald? Do you know as

to that? A. Yes; if you are listening.

Q. If you're listening while the winches are run-

ning?

A. Yes; because you can hear further away bet-

ter than you do close to them.

Q. How far was it from the top of the dock to

the water line at the time when this native, Dan
Katzeek, fell into the water?

A. Well, I don't know. I know it was low water,

but I don't know how many feet it was there. I

didn't measure it.
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Q. Well, you testified that the forecastle-head

head or deck of the "Cordova"

—

A. (Interposing.) Yes, sir.

Q. (Continuing.) Was even with the dock.

A. Yes, sir. [456]

Q. How far was it from the forecastle-deck to

the water line at the time, on May 30th, at the time

when this accident happened?

,
A. Well, I don't know the distance to the water

line, but I know the distance to the forward-deck.

The ship might have been a little, the ship might

have been light. I don't know what was in it.

That's according to the cargo in the ship, that

makes the water line. But I know the distance

from the forecastle-head to the deck.

The COURT.—Well, he didn't ask you that.

The WITNESS.—Well, I don't know the—
Q. (Interrupting.) Well, now, was it more than

ten feet? A. To the water line?

Q. To the water line from the dock?

A. Yes ; it was more than ten feet.

Q. Was it more than fifteen feet ?

A. I couldn't say. It was more than ten feet,

anyway.

Q. Was it as much as thirty feet?

A. I couldn't say.

Q. Or was it about twenty feet? A. It was

—

Q. (Interrupting.) You don't know how far Dan
Katzeek fell, then, do you?

A. Well, I would judge he fell about fifteen,

twenty feet; maybe more. I never took notice of
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it, of the distance, but I know it was low water. I

didii't take any particular notice of it

—

The COURT.— (Interrupting.) Well, now; that's

all you were asked.

Q. Did you see Dan Katzeek fall ? [457]

A. No, sir.

Q. You heard, however, a commotion on the dock

and went to investigate it, did you not?

A. Yes, sir.

Q. And you say you saw a man in the water?

A. Yes, sir; I seen him in the water.

Q. What was the man doing?

A. He was holding on to a pile.

Q. Did you note carefully whether he was or

was not holding a pile ?

A. He was holding on to a pile when I seen him,

sir.

Q. Did you watch him for a time?

A. I was watching him until they took him

aboard the boat.

Q. And you testified that they took him aboard

a small skiff, did you? A. Yes, sir.

Q. And did the colored man go with him?

A. I don't remember if the colored man went

with him.

Q. Was there anyone on the dock above Dan
Katzeek as he was holding on to the pile at the

time you noticed him there? A. I don't know.

Q. You didn't observe? A. I didn't notice.

Q. Did you observe whether or not there were
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lines running down the dock at the point where

Dan Katzeek went into the water?

A. I couldn't remember that.

Q. Did you observe whether or not there was a

log in the water between the piles of the dock and

the ship? [458]

A. No, sir; I don't remember as to that either.

Q. You don't remember that? A. No.

Q. Did you observe whether or not there was a

timber at the edge of the dock?

A. On top of the dock?

Q. On top of the dock, running along the edge.

A. I wasn't on the dock.

Q. There was one on the dock ?

A. I wasn't on the dock.

Q. And you didn't know whether there was or

not? A. I didn't notice; sir.

Q. Did you remain on the ship when Dan Katzeek

was taken ashore? A. Yes, sir.

Q'. Did I understand you to testify that you had

examined this particular shackle before it broke?

A. Not that shackle particularly.

Q. What is that?

A. That's customary. We examine them all.

Q. Did you examine this particular shackle?

A. No, sir.

Q. You testified that it is customary to hit the

sling around the weight. Do you know whether or

not this sling on the boiler was hit following the

custom that you have spoken of?

A. I didn't get that.
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Q. Did anyone hit the sling on the boiler to

tighten it up at that time?

A. They might have hit it. It's customary to do

that. [459]

The COURT.—Well, now, he asked you if you

know. Answer that yes or no.

A. I don't know that they hit it.

Q. But you think it was hit because that was the

custom, is that it? A. Yes; that's all.

Q. Who heaved off the stern-line when you made

the landing there?

A. I don't know what that question means.

Q. When you approached the dock, the lines were

put off from the '* Cordova" to the dock, were they

not? A. Yes, sir.

Q. Did you see that done ? A. Yes, sir.

Q. Do you know who took the bow-line?

A. No, sir.

Q. Do you know who took the stern-line?

A. No, sir.

Q. Did anyone on the ship take it?

A. No, sir; I couldn't, I couldn't recognize the

people that took them, but I know they were taken;

but I never keep track of the persons that take the

lines at no time, because

—

The COUET.— (Interrupting.) Well, now; that's

all. Don't start on something with "because."

That's not necessary. You just answer the ques-

tion.

Q. Someone on the dock took your lines for you,

did they not? A. Yes.
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Q. Did you observe if they were whites or In-

dians? [460]

A. No, sir; I didn't observe that.

Q. Where was this boiler put on the boat?

A. Seattle.

Q'. And you testified that you were not there when
this load was taken on, did you not ? A. No, sir.

Q. You also testified that in nearly all the cases,

the lifting gear of the boat takes on the freight?

A. Yes, sir.

Q. But there are exceptions? A. Yes, sir.

Q. Do you know whether or not this particular

boiler was an exception? A. No, sir.

Q. From your own experience ?

A. You want me to explain that, sir?

Q. No. Do you know positively, from your own
knowledge, whether or not the lifting gear of the

"Cordova" took the boiler from the dock at Seattle

and placed it on the "Cordova"? A. Yes, sir.

Q. Were you there when that was done?

A. Yes, sir; I was on watch, but I wasn't looking

after the cargo.

Q. Well, didn't you testify on direct examination,

that you were not present?

A. I was not present taking on the cargo at all.

I had nothing to do with taking on the cargo at

Seattle there, but we keep watch. I have nothing

to do with the cargo, but all cargo is taken on board

in Seattle. [461]

Q. Do you mean to say that you saw all the

cargo taken on board?
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A. No, sir; I was not aboard all the time.

Q. Do you mean to testify that you saw any

of the cargo taken on board'?

A. I seen some of it taken on board.

Q. What cargo did you see taken on board?

A. I don't remember what cargo I seen taken

on board. I couldn't keep track of it.

Q. But you remember seeing this boiler go on,

do you? A. No, sir.

Mr. PAUL.—That's all.

Redirect Examination.

(By Mr. ROBERTSON.)
Q. Mr. McDonald, did you personally have any

acquaintance with any of the people, either white

people or Indians, that were upon the dock at

Letnikof Cove as the ship was approaching the

dock on that occasion?

A. No, sir; I don't know any of them that's

around there.

Q. You know none of them? A. No.

Q. Now, Mr. McDonald, were you in a position

where you saw the handling of this boiler?

A. Yes, sir.

Q. Just state whether or not it was jerked back

and forth by the winchman in unloading it, if

you know. State whether or not it was jerked

back and forth. You understand what I mean?

A. Yes, sir; he come back—they come back on

it to shift the sling. [462]

Q. But I mean jerk it.
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A. No, sir; I don't remember of any jerking

on it.

Q. Well, state whether or not you would know
whether it was jerked or not?

Mr. PAUL.—Object to that, your Honor. He
has testified that he doesn't remember.

Mr. ROBERTSON.—No; he didn't testify that

he doesn't remember.

The COURT.—Objection sustained.

Q. Just state how the boiler was handled in be-

ing unloaded, Mr. McDonald, if you know. Just

state how the winchman handled the boiler, if

you know, in unloading it on that occasion?

A. I couldn't see nothing except what I said

about it. It was handled the best way I know

how. I thought it was handled all right.

Q. I know that, but I want you to describe it

so that the jury will be able to get some idea. I

want you to describe it, if you can.

The COURT.—I kind of object myself to these

side questions between counsel and the witness.

Just tell how the boiler was unloaded.

Q. Please describe fully to the jury the actual

unloading of it, the way the winchman did it.

Describe it. •

A. Well, we hooked on to the boiler and we

lifted it up and when we lifted it up, he come

back on the boiler to shift the slings on it, and

when they tried to get it ashore, the pennant, the

shackle in the pennant carried away.
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Q. Well, at the time you say he came back on

it, state whether or not he came back with a jerk?

[463]

Mr. PAUL.—The question is cei-tainly leading.

He testified that he cannot remember. Now, coun-

sel tells him to say what he saw. I certainly ob-

ject to the form of the question.

Mr. ROBERTSON.—I certainly submit that

that question is not leading. I asked him to state

whether or not. I don't see how it could be lead-

ing in putting the question in that form.

The COURT.—He may answer the question.

Mr. ROBERTSON.—Repeat the question.

(Question repeated by court reporter as fol-

lows: "Well, at the time you say he came back

on it, state whether or not he came back with a

jerk?")

A. No, sir; I didn't see him come back with

jerks.

Q^ How close did you say you were to Mr. Ma-

bry, the first mate?

A. Standing alongside of him, sir.

Q. Is it the mate, you say, who gave the warn-

ing, Mr. McDonald? A. Yes, sir.

Q. How close were you to him at that time?

A. I was standing alongside of him, sir.

Mr. ROBERTSON.—I think that's all.

Recross-examination.

(By Mr. PAUL.)

Q. After the winchman took hold of the load,
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did you keep your eyes on the boiler all the time?
Did you observe the blocks on top, too?

A. I was looking, where we were—I couldn't

say that I was [464] looking at the boiler all

the time, and I couldn't say that I was looking
at the gear all the time. I can't recollect that
I was looking at it for certain all the time.

Q. Tou were observing the points where the

strain was the greatest?

A. I was observing the gear sometimes and I
was observing the boiler sometimes.

Mr. PAUL.—That's all.

Redirect Examination.

(By Mr. ROBERTSON.)
Q. Now, Mr. McDonald, assuming for the mo-

ment that you were looking at the booms part of

the time, as intimated by Mr. Paul, state whether
ir not you, if you were watching the booms, you
.ould also tell from that whether or not the

boiler was jerked in being lifted up or let down?
A. Yes, sir. When the

—

The COURT.—(Interrupting.) Now, that's all.

Mr. ROBERTSON.—That's all.

Q. Now, in observing that, did you notice any
such thing as that?

A. I don't get that question.

The COURT.—Observing what?

Q. In looking at the booms, if you were watch-

ing the booms part of the time, did you observe

any such thing as that?
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Mr. PAUL.—Object to the form of the ques-

tion.

Mr. ROBERTSON.—All right. That's aU.

That's the defendant's case, if the Court please.

Mr. PAUL.—^We have some rebuttal. [465]

And thereupon, the defendant having rested,

the plaintiff, to further maintain the issues on his

behalf, introduced the following evidence, to wit:

REBUTTAL.

TESTIMONY OF MRS. DAN KATZEEK, FOR
PLAINTIFF (RECALLED IN REBUT-
TAL).

MRS. DAN KATZEEK, recalled, having been

previously duly sworn, testified as follows:

Dire ^t Examination.

(By Mr. PAUL.)

Q. Mrs. Kat^ek, will you describe the tent

that you wer^,. living in at the time when your

husband, Dan was brought to the tent injured,

particularly i i respect to whether it had a board

floor or a di 't floor, or what kind of floor did it

have?

A. The tent was ten by twelve and it had a

floor in there.

Q. Did it have a stove in there?

A. It had a cook stove in there.

Mr. ROBERTSON.—That is very leading, if

the Court please, it seems to me.

Mr. PAUL.—This is in rebuttal. The testi-
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mony as to this she didn't hear, and I think we
have a right to tell her what the testimony has

been.

The COURT.—Well, never mind. It has been

answered.

Q. Now, did it have a bed in there, too?

A. Yes, sir.

Q. How many chairs'?

A. We had boxes for chairs, though.

Q. Do you know who brought Dan Katzeek in

that evening, Mrs. Katzeek?

A. One of them was Joe Allen.

Q. One of them was Joe Allen? [466]

A. Yes, sir.

Q. Were you there when they brought him in?

A. Yes, sir.

Q. What did they do with Dan when they

brought him in?

A. They put him on the bed, as soon as they

brought him in.

Q. Was he talking? A. No, sir.

Q. How long was it before he was able to talk?

Mr. ROBERTSON.—Now, if the Court please,

while I don't mind a little bit of this, I object to

this question, because that was their case in the

first place, to prove how badly injured this man
was. We have brought on our witnesses to tes-

tify on this point, and after that I don't see how

they have a right to again put them on and deny

what they said.
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The COURT.—Well, the question as to whether

or not he was talkinj^ didn't come up before, and

your witnesses testified that he was talking when

they were there; not a question as to his injury,

but as to his actions at the time.

Mr. ROBERTSON.—Very well, your Honor.

Mr. PAUL.—Repeat the question.

(Question repeated by the Court reporter.)

A. It was about three days, I guess. He didn't

talk very good, but he's just ask me once in a

while, he would ask me what's the matter with

him. That's all he said to me; that's all he said

to me.

Q. Now, did you remain in the tent after Dan
Katzeek was brought in? A. Yes, sir. [467]

Q. Did you stay in the tent?

A. Yes, sir; I remain in a little while.

Q. Now, did you see anybody bandaging his

head? A. No, sir.

Q. Now, did you ever see any bandage on his

head?

A. But when I got back, I saw the bandage on

his head. It was just bleeding.

Q. Was there anythiug on his back?

A. No, sir.

The COURT.—Mr. Paul, I'll have to confine

you to the time that the captain and the purser

were there.

Mr. PAUL.—That's aU.
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TESTIMONY OF JOSEPH ALLEN, FOR
PLAINTIFF (RECALLED IN REBUT-

TAL).

JOSEPH ALLEN, recalled in rebuttal, hav-

ing been previously sworn, testified as follows:

Direct Examination.

(By Mr. PAUL.)

Q. Joseph, you saw when Dan fell into the

water, didn't you^ You saw Dan Katzeek faU

into the water'? A. I don't talk English.

Q. Well, try your best. A. No.

The COURT.—Did you see Dan Katzeek fall

into the water, Joseph'?

A. I no can talk English.

The COURT.—Well, you know what I said^

You know what I said. You answer that ques-

tion. You know what I said? A. Yes.

The COURT.—Did you see him fall into the

water <? [468] A. Uh-huh.

Q. Did you see him after he fell into the water'?

A. What?

Q. Did you see him after he feU into the water"?

A. Yes, I seen him.

Q. Did you see him hanging on to a pile"?

A. No.

Q. Did you see Dan Katzeek in the tent after-

wardsi A. Yes.

Q. Was he sitting in a chair "? A. No.

% What kind of floor—
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The COURT.— (Internipting.) Now, just wait

a moment. The testimony of the defense was that

it was either a chair or a box.

Q. Did you see Dan Katzeek sitting on a box?

A. No.

Q. What kind of floor did the tent have ?

A. One by twelve lumber.

Q. One by twelve lumber?

Mr. ROBERTSON.—What was that?

The COURT.—Lumber, he said.

Q. Has the tent got a stove in it?

A. Yes; cook stove.

Q. Got a smokestack, too? A. Uh-huh.

Q. When you were on the dock before Dan got

hurt, did you hear anybody holler? A. No.

Q. Did you hear somebody on the boat holler

**Look out," or [469] something like that?

A. No.

Q. Were you watching? A. Uh-huh.

Q. And listening, too?

Mr. ROBERTSON.—Oh, well, I object to that.

The COURT.—Well, he may answer.

Mr. PAUL.—That's all.

Cross-examination.

(By Mr. ROBERTSON.)
Q. Joseph, how^ many people in the tent when

you were there? A. Lots of people.

The COURT.—He said lots of people.

Q. Did Dan Katzeek have more than one tent?
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A. I don't understand. I don't talk English

good.

Q, Did Dan Katzeek have two tents or one

tenf?

The COURT.—Did he have two tents?

A. No; one tent.

Q. Just one tent? A. One tent.

Mr. ROBERTSON.—That's all.

TESTIMONY OF DAN KATZEEK, IN HIS

OWN BEHALF (RECALLED IN REBUT-

TAL).

DAN KATZEEK, recalled in rebuttal on his

own behalf, having been previously duly sworn,

testified as follows:

Direct Examination.

(By Mr. PAUL.)

Q. Dan, did you ever go back on the ''Cor-

dova" after you got hurt? A. No. [470]

Q. Did you ever talk to Captain Simpson af-

ter you got hurt that time? You ever talk with

Captain Simpson? A. No.

Q. Dan, when you were standing on the dock,

did you hear anybody holler to look out or some-

thing like that?

Mr. ROBERTSON.—I object to that as not

proper rebuttal, if the Court please.

Mr. PAUL.—What is that objection?

Mr. ROBERTSON.—On the ground that it is

not proper rebuttal. It seems to me, if the Court

please, that that is a part of their case in chief.

1
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We have a right to come in and show what ac-

tion we took. They, in the first place, were try-

ing to prove that we were negligent. We are

trying to show what we did to avoid negligence.

The COURT.—Objection overruled.

Mr. ROBERTSON.—Exception.

The COURT.—Repeat the question.

(Question repeated by Court reporter as fol-

lows: ^'Q. Dan, when you were standing on the

dock, did you hear anybody holler to look out, or

something like thaf?")

The COURT.—You understand?

Q. You understand the question? A. Yes.

Q. Did you hear somebody holler to look out?

"A. No.

Q. Dan, after you fell into the water— With-

draw that question.

Mr. PAUL.—That's all.

TESTIMONY OF STEVE PERRIN, FOR
PLAINTIFF (RECALLED IN REBUT-
TAL).

STEVE PERRIN, recalled in rebuttal as a

witness on behalf of the plaintiff, having been

previously duly sworn, testified as follows : [471]

Direct Examination.

(By Mr. PAUL.)

Q. Steve, you remember your standing on the

dock at that time? A. Yes.

Q. Did you hear anybody holler "Look out"?
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(Testimony of Steve Perrin.)

A. No.

Q'. After Dan fell into the water, did you go

and look down where he fell?

A. What you say?

Q. After Dan Katzeek fell into the water, did

you go to the place; did you look for Dan?

A. Yes, yes. *

Q. Did you see Dan hanging on to a pile?

A. No.

Q. Did you go with Dan to the tent ? A. No.

Mr. PAUL.—That's aU.

That's our case, your Honor.

Now, in connection with the exhibit offered by

the defendant, page 642 of the Blue Book of the

Equitable Life Assurance Society, I wish to offer

the succeeding pages, which are explanatory of

that table—pages 643, 644, 645 and 646, as a part

of the exhibit offered and admitted by the Court.

Mr. ROBERTSON.—It's all right with me, if

the Court please.

The COURT.—It may be received.

Whereupon said pages of the Blue Book of the

Equitable Life Assurance Co., numbered 643, 644,

645 and 646, were received in evidence and

marked Plaintiff's Exhibit '^B," which said

pages, in words and figures, are as follows, to wit

:

[472]
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PLAINTIFF'S EXHIBIT "B."

TREATMENT OF APPLICANTS ENGAGED
IN HAZARDOUS OCCUPATIONS.

Hazardous occupations may be considered as be-

longing to two different classes. In the first the

hazard is principally due to accident and does

not vary materially with the age. In the second

class the extra hazard increases with the age in

the same way as the normal rate of mortality and

may for general purposes be considered as a per-

centage added to the rate of mortality.

Therefore, the Equitable charges in certain oc-

cupations, which are considered as belonging to

the first class, a flat extra premium per $1,000,

which does not vary with the age and applies to

all policies on the Life plan or to Endowments
maturing at ages over 60. On Endowment pol-

icies maturing at age 60 or under the extra pre-

mium charged will be $2.50 per $1,000 less than

on the Life plan. In the following schedule the

extra premium shown is that charged on the Life

form, and it is to be understood that the extra

must be modified for Short Term Endowments

as above indicated. No extra premium will be

charged on such Short Term Endowments where

the Life extra is $2.50 per $1,000.

Extra Premium Scales.

In occupations of the second class, scales of ex-

tra premiums have been computed for the vari-

\
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t)us policy forms to cover mortality above the nor-

mal designated by the letters P, Q, R, S, T and

TJ. These '^Key" letters appear over the col-

umns of Extra Premiums on pages 664 and 677.

In some occupations (marked with an asterisk)

the Equitable will issue 10, 15 or 20 year Endow-

ments without [473] extra premium in favor-

able cases, but if the Disability or Double Indem-

nity Accident benefits are granted in accordance

with the explanation on the next page, the pre-

mium for these benefits will be increased in ac-

cordance with the life classification.

The Equitable 's regular scale of cash, paid-up and

continued insurance values will not apply to policies

where an extra premium is charged on account of

occupation, but special scales of surrender values

will be given which will be based on modified mor-

tality tables. Extended Term Insurance will not be

granted if the extra premium rating U is neces-

sary, or if a flat extra premium of $15—or more per

$1,000 is charged. The same dividends will be paid

as on policies issued at the same age with regu-

lar premium rate.

Disability benefits will not be granted where the

occupation is of a character likely to increase

greatly the chance of total and permanent disability

through accident or disease. Double Indemnity Ac-

cident benefits will not be granted where there is a

great increase in the hazard from occupation. The

following letters after the mortality designation

show whether Disability benefits, Travel Accident,
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Double Indemnity, or General Accident Double In-

demnity benefits will be considered : [474]

Disability Trav. Acc't. General Accident

Benefits. Dou. Indem. Double Indemnity

Benefits.

A Yes Yes Yes

B Yes Yes No
B-1 Yes Yes Yes, at 11/2 times

printed rate

B-2 Yes Yes Yes, at twice printed

rate

C No No No
D ''Depending upon ]merits of the case."

E Yes No No
E-1 Yes No Yes, at 11/2 times

printed rate

E-2 Yes No Yes, at twice printed

rate

F No Yes Yes

G No Yes No
Disability benefits will not be granted to women

applicants.

If the Disability benefits are granted where an

occupation extra premium is required, then the Dis-

ability premium will be increased.

(a) 371/2% & if the mortality rating is P, Q' or R,

or if the flat extra premium is not more

than $7.50 on Life plans, or $5. on En-

dowment plans.

(b) 75% if rating is higher than (a).

If the Double Indemnity Accident benefits are

granted, where an occupation extra premium is re-
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quired, then the Double Indemnity Accident pre-

mium will be increased.

(A) 50% if the mortality rating is P, Q' or R, or

if the flat extra premium is not more than

17.50 on life plans, or $5. on Endowment

plans,

(b) 10070 if rating is higher than (a). [475]

When a policy has been issued with an increase

in premium on account of occupation, a request for

change to the standard rate will be considered after

the policyholder has been for a year at least in an

occupation which involves no hazard, subject to evi-

dence of insurability satisfactory to the Society, to-

gether with satisfactory evidence that there is no

likelihood of the Insured's returning to a hazardous

occupation.

The following schedule gives the extra premiums

and ratings for the principal classes of lives in

which there is a hazard from occupation, the appli-

cant being other\Adse a standard risk. The equi-

table, however, reserves the right to impose an extra

premium or rating in the case of applicants engaged

in other hazardous occupations. Applications will

not be accepted from Arctic or Antarctic Explorers,

Divers, Explosive Plant Employees not specified be-

low, those engaged in Submarine Service, or other

persons engaged or likely to be engaged in extremely

hazardous occupations or belonging to any undesir-

able insurance classes. Aviators, if no exhibition or

trick flying, will be accepted up to $2,000, with an

extra premium of $25 per thousand on life and en-

dowment plans.
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Life Income Policies.

The extra premium charged on Life Insurance

policies based on the amount of regular insurance

which the Life Income premium would purchase.

EXAMPLE.
Age of Insured 35. Age of Beneficiary 5.

Life Income O. L. Premium $69.86.

Regular O. L. Premium $28.11.

$69.86 will purchase $2,485 cash insurance. [476]

The extra O. L. Premium at age 35 according to

scale R is $4.95. (See page 664.) Multiplying this

premium of $4.95 by 2,485 will give $12.30—which is

the correct Extra Premium to be added to the regu-

lar Life Income premium.

Mr. ROBERTSON.—We rest, if the Court

please. I want to make a motion, if the Court

please.

The COURT.—The jury will be excused.

(Whereupon the jury was excused.)

Mr. ROBERTSON.—The defendant now moves

the Court to instruct the jury to return a verdict for

the defendant and against the plaintiff in this case.

The COURT.—I'll deny the motion and submit

the question to the jury.

Mr. ROBERTSON.—I'll take an exception to

your Honor's ruling.

Whereupon the defendant presented its request

for special verdict, in writing, which request was

filed on December 24, 1925, and which was in words

and figures as follows, to wit

:
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(Title and Venue of Cause.)

^'DEFENDANT'S REQUEST FOR SPECIAL
VERDICT.

"Comes now the defendant and respectfully re-

quests that the Court direct the jury to find a

special verdict herein upon the following issues:

''First: Did the plaintiff Katzeek take or help

take the lines of the S. S. 'Cordova' when she

landed at the Haines Packing Company's dock on

May 30, 1923?

"Second: Did the defendant Alaska Steamship

Company [477] have any knowledge, prior to the

accident on May 30, 1923, that the pin of the shackle

holding the guy of the starboard boom of the No. 1

hatch was defective ?

"Third: Were the servants of the defendant

Alaska Steamship Company experienced in the mov-

ing and unloading of freight and cargo by the use

of winches, tackle, etc., at and prior to May 30,

1923?"

Whereupon the following proceedings took place

:

The COURT.—You want a special verdict in this

case?

Mr. ROBERTSON.—Well, it seems to me that we

are entitled to it in this case.

The COURT.—I don't think I'll submit a special

verdict to the jury. Of course, I will give your in-

structions 1 and 2.

Mr. ROBERTSON.—Yes.
The COURT.—The plaintiff in this case has sub-
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mitted some twenty-seven instnictions, I think, and

the defendant has submitted almost as many. Now,

I don't propose to follow the instructions submitted

exactly by either side, l)ut I will cover in my in-

structions generally all the points proposed by each

of the parties. As stated, [478] I will not give

them exactly as submitted. Some of the instruc-

tions I cannot give under my theory of the case. So

you can take exceptions accordingly.

Mr. ROBERTSON.—Yes, sir.

Whereupon an adjournment was taken to Thurs-

day, December 24, 1925, at 10 A. M.

Thursday, December 24, 1925.

Court convened pursuant to adjournment at 10

o'clock A. M.

Whereupon the defendant presented in writing

and filed its requested instruction No. 1, as fol-

lows:

You are instructed that, before you would be war-

ranted in finding the Alaska Steamship Company
negligent in this case, the plaintiff Katzeek must

prove by a preponderance of the evidence: first,

that the defendant Alaska Steamship Company, at

the time that the plaintiff Katzeek received such,

if any injuries as he sustained, owed a duty to Kat-

zeek to protect Katzeek from such, if any, injuries;

and, second, that the defendant the Alaska Steam-

fehip Company failed to perform such, if any, duty;

and, third, that Katzeek, as a result of the failure, if

any, of the defendant Alaska Steamship Company
'to perform such, if any, duty that it owed to Kat-

zeek, received such, if any, injuries.
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But the Court refused to give said instruction, to

which refusal the defendant duly excepted.

Thereupon the defendant presented in writing

and filed its requested instruction No. 2, to wit

:

The plaintiff Katzeek admits that, at the time that

he received the injuries of which he complains, he

was simply standing upon the dock, watching the

persons aboard [479] the steamship "Cordova"

unload the boiler from that vessel on to the dock;

and, in fact, by his pleadings, he does not contend

that at that time he was an employee of the Alaska

Steamship Company. You are therefore instructed

that the defendant, the Alaska Steamship Company,

owed no duty to Katzeek in the unloading of said

boiler other than to not wilfully or wantonly injure

him or to not wilfully or wantonly cause him to be

injured.

But the Court refused to give said instruction

numbered 2, to which refusal the defendant, by its

counsel, duly excepted.

Thereupon the defendant presented in writing

and filed its requested instruction No. 3, to wit

:

You are instructed that "wantonly" means "with-

out regard to the rights of others; malicious; a

wrongful act done on purpose, without just cause or

excuse; reckless; grossly careless"; and that "wil-

fully" means "designedly; purposely."

But the Court refused to give said instruction

numbered 3, to which refusal the defendant, by its

counsel, duly excepted.

Thereupon the defendant presented in writing

and filed its requested instruction No. 4, to wit

:



vs. Dan Katzeek. 495

You are instnicted that the burden oi" proof is

upon the plaintiff Katzeek to show by a preponder-

ance of the evidence that the defendant Alaska

Steamship Company was wantonly or wilfully neg-

ligent and that by reason thereof, he, Katzeek, was

injured.

But the Court refused to give said requested in-

struction No. 4, to which refusal the defendant, by

its counsel, dulj^ excepted. [480]

Thereupon the defendant presented in writing

and filed its requested instruction No. 5, to wit

:

You are instructed that no legal obligation rested

upon the defendant Alaska Steamship Company or

its servants, to refrain from unloading the boiler

at the Haines Packing Company's dock on the day

in question, simply because of the fact that there

were persons standing upon said dock at the time

that it commenced to unload or was unloading said

boiler.

But the Court refused to give said requested in-

struction No. 5, to which refusal the defendant, by

its counsel, duly excepted.

Thereupon the defendant presented in writing

and filed its requested instruction No. 6, to wit

:

You are instructed that the defendant Alaska

Steamship Company, at the time that it started to

unload or was unloading the boiler at the Haines

Packing Company's dock, was under no duty to by-

standers or spectators on said dock other than not

to wantonly or wilfully injure them or wantonly or

wilfully cause them to be injured while unloading

said boiler.
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But the Court refused to give said requested in-

struction No. Q, to which refusal the defendant, by

its counsel, duly excepted.

Thereupon the defendant presented in writing

and filed its requested instruction No. 7, to wit

:

You are instructed that even though you should

find from a preponderance of the evidence that

plaintiff Katzeek was an employee of the Haines

Packing Company at the time that he received the

injuries, if any, of which he complains, and that as

such employee he went upon said dock to perform a

duty imposed upon him by such, if any, employ-

ment, and that that duty, if any, was to help take the

lines to moor [481] the steamship ''Cordova" as

she landed at said dock, and that he did so to help

take said lines, yet the burden remains upon the

plaintiff Katzeek to prove by a preponderance of the

evidence that the defendant Alaska Steamship Com-

pany, or its servants, wantonly and wilfully injured

him or wantonly and wilfully caused him to be in-

jured, and, unless you find that the plaintiff Kat-

zeek has upheld that burden, you should return a

verdict for the defendant Alaska iSteamship Com-

pany.

But the Court refused to give said requested in-

struction No. 7, to which refusal the defendant, by

its counsel, duly excepted.

Thereupon the defendant presented in writing

and filed its requested instruction No. 8, to wit

:

You are instructed that the burden is upon the

plaintiff Katzeek to prove by a preponderance of

the evidence that the defendant Alaska Steamship
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Company bad knowledge, prior to the time that Kat-

zeek received the injuries, if any, which he sus-

tained, of the defectiveness of the shackle or of the

pin thereof, and that, unless he has sustained that

burden, then your verdict should be for the defend-

ant Alaska Steamship Company.

But the Court refused to give said requested in-

sti-uction No. 8, to which refusal the defendant, by

its counsel, duly excepted.

Thereupon the defendant presented in writing

and filed its requested instruction No. 10, to wit

:

You are instructed that it was the duty of Kat-

zeek, at the time that he was on the Haines Packing

Company's dock, to use such care and caution as a

person of ordinary prudence and caution would

commonly exercise under like circumstances to

avoid injury to himself and that the degree of

danger indicated by the facts and circumstances of

the case, or that might reasonably have been fore-

seen by [482] a person of ordinary prudence, and

his failure, if you so find, to exercise such care was

negligence on his part. By ''contributory negli-

gence" is meant some negligent act or omission on

the part of the plaintiff Katzeek which, concurring

or co-operating with some negligent act or omission

on the part of the defendant, was the proximate

cause of the injuries, if any, received by the plain-

tiff.

If you believe from the evidence that Katzeek

himself was guilty of contributory negligence,

proximately contributing to his injuries, you will

find for the defendant Alaska Steamship Company
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even though you should believe that the negligence

of the Alaska Steamship Company, or its servants

contributed to cause Katzeek's injuries.

But the Court refused to give said requested in-

struction No. 10, to which refusal the defendant, by

its counsel duly excepted.

Thereupon the defendant presented in writing

and filed its requested instruction No. 11, to wit

:

You are instructed that if you find from a pre-

ponderance of the evidence that the plaintiff Kat-

zeek, while he was on the dock watching, as he ad-

mits, the defendant Alaska Steamship Company's

servants unloading or preparing to unload the

boiler, either knew or ought to have known that

there was danger in standing on said dock while

said work was going on, but that he voluntarily con-

tinued to stand there, and that while so standing

there he received the injuries, if any, of which he

complains, then you should return a verdict for the

defendant in this case.

But the Court refused to give said requested in-

struction No. 11, to which refusal the defendant, by

its counsel duly excepted.

Thereupon the defendant presented in writing

and filed its requested instruction No. 12, to wit

:

You are instructed that the defendant Alaska

Steamship [483] Company was not an insurer of

the personal safety of the plaintiff Katzeek, while he

was standing on the Haines Packing Company's

dock and that the only duty which it owed to him,

while it was unloading the boiler over that dock, was
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to refrain from wilfully or wantonly injuring him

or wilfully or wantonly causing him to be injured.

But the Court refused to give said requested in-

struction No. 12, to which refusal the defendant by

its counsel, duly excepted.

Thereupon, the defendant presented in writing

and filed its requested instruction No. 13, to wit:

You are instructed that the mere fact, if you so

find from a preponderance of the evidence, that

some part of the gear or tackle, which in this par-

ticular case is claimed to have been the pin in a

shackle that held the pulley through which is

claimed to have run the guy line of the starboard

boom, of the steamship "Cordova," broke and that

thereupon the guy or pennant struck the plaintiff

and injured him by throwing him against the side

of the said steamship and thence into the water, or

in any manner, does not of itself prove that the de-

fendant or any of its officers or servants were negli-

gent, nor does the mere fact, that said pin or

shackle, if you so find from a preponderance of the

evidence, was defective, prove of itself that the said

defendant or its officers or servants were negligent.

But the Court refused to give said requested in-

struction. No. 13, to w^hich refusal the defendant, by

its counsel duly excepted.

Thereupon the defendant presented in writing

and filed its requested instruction No. 14, to wit:

The plaintiff Katzeek admits that at the time that

he was struck by the guy or pennant that he was

standing on the dock watching the men on the

steamship "Cordova" unload or start to unload the
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boiler from the ship on to the dock. [484] You
are instructed that the burden is upon Katzeek

to prove by a preponderance of the evidence that

at said time and place he was then and there and in

that manner performing some duty required of him
by his employment, if any, with the Haines Packing

Company.

But the Court refused to give said requested in-

struction No. 14, to which refusal the defendant by
its counsel duly excepted.

Thereupon the defendant presented in writing

and filed its requested instruction No. 15, to wit

:

You are instructed that the fact, if you so find,

that after Katzeek was struck, if you so find, by the

guy or pennant, the boiler fell while being unloaded

because a rope or some other piece of gear gave way
or broke, is not evidence that the defendant Alaska
Steamship Company was negligent at the time that

Katzeek received the injuries, if any, of which he
complains.

But the Court refused to give said requested in-

struction as submitted, to which refusal the defend-

ant, by its counsel, duly excepted.

Thereupon the defendant presented in writing

and filed its requested instruction No. 16, to wit

:

You are instructed that the fact, if you so find,

that after Katzeek was struck, if you so find, by the

guy or pennant, the boiler fell while being unloaded
because a rope or some other piece of gear gave way
or broke, is not evidence that the defendant Alaska
Steamship Company had any knowledge or notice,

prior to the breaking thereof, that the pin in the
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shackle, which is claimed to have broken at the time

that Katzeek was so struck, was defective.

But the Court i-efused to give said requested in-

struction No. 16, to which refusal the defendant, hy

its counsel, duly excepted.

Thereupon the defendant presented in writing

and filed its requested instruction No. 17, to wit:

[485]

You are instructed that the burden is on the plain-

tiff Katzeek to prove the extent of the injuries,

if any, that he sustained and also the amount of

damages, if any, to which he is entitled; and that

he must prove the same by a preponderance of

the evidence.

But the Court refused to give said instruction

No. 17, to which refusal the defendant, by its coun-

sel, duly excepted.

Thereupon the defendant presented in writing

and filed its requested instruction No. 18, to wit:

You are instiiicted that if you believe, from the

evidence, that the injuries, if any, sustained by the

plaintiff Katzeek happened to him by mere acci-

dent, without any fault on the part of the Alaska

Steamship Company, or its servants, then the plain-

tiff Katzeek cannot recover in this action.

But the Court refused to give said requested in-

struction No. 18, to which refusal the defendant,

by its counsel, duly excepted.

Thereupon the defendant presented in writing and

filed its requested instruction No. 19, to wit:

You are instructed that the expectation tables re-

ceived in evidence in this case are based upon the
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average expectancy of life of persons of the Cauca-

sian race and, unless you find from a preponderance

of the evidence that the average expectancy of life

of the members of the Indian tribe, of which the

plaintiff admits he is a member, is the same as

the average expectancy of life of the members of

the Caucasian race upon which these tables are

based, then said expectation tables so received in

evidence should not be considered by you in reach-

ing your verdict in this case.

But the Court refused to give said requested

instruction No. 19, to which refusal the defendant,

by its counsel, duly excepted. [486]

Thereupon the defendant presented in writing and

filed its requested instruction No. 20, to wit:

You are instructed that the expectation tables

received in evidence in this case are based upon the

average expectancy of life of members of the civil-

ized races of the United States and unless you find

from a preponderance of the evidence that the aver-

age expectancy of life of the members of the Indian

tribe of which Katzeek is a member is the same as

the average expectancy of life of the members of

the civilized races upon which said tables are based,

said expectation tables so received in evidence

should not be considered by you in reaching your

verdict herein.

But the Court refused to give said requested in-

struction No. 20, to which refusal the defendant,

by its counsel, duly excepted.
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Thereupon the defendant presented in writing

and filed its requested instruction No. 21, as fol-

lows, to wit:

You are instructed that the Court takes judicial

notice of the fact that the average expectancy of life

of members of the Indian races living in southeast-

em Alaska is lower than the average expectancy of

life of members of the Caucasian race in the United

States; hence, you should not use the expectation

tables received in evidence herein for the purpose

of attemptmg to arrive at the expectancy of life

of the plaintiff Katzeek.

'But the Court refused to give said requested in-

struction No. 21, to w^hich refusal the defendant,

by its counsel, duly excepted.

Thereupon the defendant presented in writing

and filed its requested instruction No. 22, as follows,

to wit:

You are instructed that the expectation tables

received in evidence herein are not conclusive as to

the expectancy of life of Katzeek, and that you

should not consider that such tables are conclusive

upon you and, [487] furthermore, that unless you

find from a preponderance of the evidence that

such injuries, if any, as were sustained by Katzeek

are permanent, you should not consider at all the

probable expectancy of the life of Katzeek in reach-

ing your verdict in this case.

But the Court refused to give said requested in-

struction No. 22, to which refusal the defendant,

by its counsel, duly excepted.
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Thereupon tlie defendant presented in writing

and filed its requested instruction No. 23, as follows,

to wit:

You are instructed that the plaintiff alleges in

his pleadings in this case that he was a fisherman

by occupation prior to the time that he claims to

have been injured. You are therefore instructed

that in considering the question as to the expec-

tancy of the life of said Katzeek, you are entitled

to consider as to whether or not the occupation in

which he claims to have been engaged prior to the

injury, if any, received by him, was a more hazard-

ous occupation than an ordinary occupation engaged

in by persons and, if so, as to how that fact, if

any, would diminish his expectancy of life.

But the Court refused to give said requested in-

struction No. 23, to which refusal the defendant,

by its counsel, duly excepted.

Thereupon the defendant presented in writing and

filed its requested instruction No. 25, as follows, to

wit:

You are instructed that upon arriving at the

amount, if any, of recovery of Katzeek in this case,

you are entitled to consider his condition in life

and in this connection you are entitled to take into

consideration the fact that he is an Indian and his

manner of living; but you are not entitled to con-

sider his wealth or poverty, or any evidence relative

to his supporting a wife and children, or any other

relative. [488]

But the Court refused to give said requested in-

struction No. 25, to which refusal the defendant, by

its counsel, duly excepted.
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Thereupon the defendant presented in writing and

filed its supplemental requested instniction No. 5,

as follows, to wit

:

You are instructed that the defendant the Alaska

Steamship Company was under no duty to give

warning by outcry or otherwise to the plaintiff Kat-

zeek prior to the time that it unloaded or started

to unload the boiler from the deck of the steamer
** Cordova '^ on to the dock of the Haines Packing

Company if at the time, or prior to that time, that

it or its servants started to unload said boiler the

plaintiff Katzeek was standing on the dock watch-

ing what, if anything, was taking place with refer-

ence to the unloading or starting to unload said

boiler.

But the Court refused to give said supplemental

requested instruction No. 5, to which refusal the

defendant, by its counsel, duly excepted.

Thereupon the plaintiff and defendant having

rested and arguments having been made by counsel

for the respective parties, the Court instructed the

jury as follows:

INSTRUCTIONS OF COURT TO THE JURY.

Ladies and Gentlemen of the Jury:

It now becomes my duty to instruct you as to

the law of this case. You have heard the evidence

and you have heard the addresses of counsel, and

it now becomes your duty to apply the evidence to

the law as given to you by the Court in these in-

structions and return vour verdict accordingly.
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The plaintiff, Dan Katzeek brought this action

against the defendant the Alaska Steamship Com-
pany, a corporation for damages because of an in-

jury to his person alleged by him to have been

incurred through the negligence of the defendant.

In paragraph I of his complaint (which is his fifth

amended complaint) he alleges that the defendant

is and [489] was at all times mentioned in the

complaint, a corporation organized and existing

under the laws of the State of Nevada, and engaged

in the business of a common carrier of freight in

the coastwise carrying trade in the waters of Alaska,

and within the jurisdiction of this court. In para-

graph II of said complaint, the plaintiff alleges

that the defendant was at all the times mentioned

therein, the owner and operator of the steamship

''Cordova"; and in paragraph III, it is alleged

that on the 30th day of May, 1923, the plaintiff was

an employee of the Haines Packing Company; that

while performing the duties of his employment

with the Haines Packing Company, he was standing

on the wharf of the said Haines Packing Com-

pany, which wharf is located at the mouth of

Chilkat River near Haines, Alaska, and within the

jurisdiction of this court, and that while the plain-

tiff was so standing on said wharf, the steamship

"Cordova," then and there being operated by the

said defendant, tied up at the wharf of the said

Haines Packing Company. By paragraph IV the

plaintiff alleges that there then was on the said

steamship "Cordova" a large steam boiler consigned

to the Haines Packing Company; that the employ-
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ees of the said defendant then and there fastened

a liftinc: cable to said boiler for the piir])ose of

unloading the same; that the said lifting cable ran

through a block or pulley attached to the free

end of the starboard boom ; that when the said boiler

was being lifted from its position at the port side

of the forward hatch of the said steamship, due to

a defect in the pin which fastened the shackle which

held the pulley through which ran the guy-line of

said starboard boom, the said shackle-pin, due

to its lack of strength to bear the strain [490]

of the lifting-load, and the inexperience, incom-

petence and negligence of the defendant's ser-

vant who was then and there operating the

winches that were hoisting the said boiler, broke

and thereupon, it is alleged, the said starboard

boom guy flew over the starboard side of the

said steamship, wrapped itself around the plain-

tiff's body and violently threw him against the side

of the said steamship "Cordova" and thence into

the water, thereby causing plaintiff great and per-

manent injuries by bumping his head against the

side of said steamship, thereby cutting and bruising

his head and lacerating his brain, causing him fre-

quent headaches and dizziness, inability for pro-

longed mental concentration and impairment of

hearing and vision, which said injuries are alleged

to be permanent and of such a nature as to make
it probable that the plaintiff will become subject

to insanity and epilepsy in the future. It is fur-

ther alleged that the plaintiff sustained injuries to

all the major articulations of his body, including
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his shoulders, back, hips and knees and that his

spinal cord was sprained; that said injuries to

plaintiff's back, hips and pelvic articulations are

particularly severe in that many of the ligaments

of plaintiff's back, hips and pelvic articulations are

severely ruptured and that the result of such sprains

and rupture has been to cause a permanent loss of

strength; that the said injury to plaintiff's spinal

cord has caused an anaesthetic area about his

right hip, extending from and including the entire

• area of his body below his navel; that all said in-

juries and the results of the same are permanent

and must be endured by plaintiff throughout his

life, and that they are directly due to the negli-

gence of the defendant in [491] this: That the de-

fendant neglected to provide lifting equipment on

said vessel "Cordova" of sufficient strength to

handle the boiler being conveyed by said steam-

ship "Cordova" to the Haines Packing Company,

and that the said defendant failed to furnish ex-

perienced operators for moving the said boiler. In

paragraph V of his complaint the plaintiff alleges

that he is without fault and that the damage sus-

tained by him was directly due to the negligence

and fault of the defendant and its servants, as

above stated. By the sixth paragraph of his com-

plaint, it is alleged that the plaintiff was, at the

time of receiving such injuries of the age of thirty-

six years, in perfect health and vigor and capable

of earning fifteen hundred dollars per annum. By
the seventh paragraph, it is alleged that by reason

of the negligence and fault of the defendant com-
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plained of, in usin^* said defective equipment oper-

ated by inconi])etent and negligent servants, the

plaintitf has endured great pain and agony, that his

health is wrecked, his senses impaired, that he is

unable to perform manual labor or conduct his

business, that his earning capacity is destroyed,

and that he must endure all said pain and agony,

impairment of his senses, inability to work or con-

duct his business, and be totally deprived of his

earning capacity throughout the remainder of his

life, and that he is thereby damaged in the sum of

thirty thousand dollars.

The plaintiff concludes his complaint with a

prayer for judgment against the defendant in the

sum of $30,000 and his costs and disbursements

in this action.

The defendant, answering, admits paragraphs I

and II of plaintiff's complaint, but denies para-

graphs III, IV, [492] V, VI and VII thereof, be-

ing all of plaintiff's complaint except that portion of

it alleging that the defendant is a corporation organ-

ized and existing under the laws of the State of

Nevada and that it was at all times mentioned in

the complaint the owner and operator of the steam-

ship ''Cordova."

The defendant then pleads a separate and affirm-

ative defense in his answer, alleging that it was a

corporation and was the owner of the steamship

''Cordova" on the date named or during the time

mentioned; that said steamship was unloading

freight at the wharf of the Haines Packing Com-

pany situated at the mouth of the Chilkat River,
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near Haines, Alaska; and further alleging that the

plaintiff, without defendant's knowledge or con-

sent and without having any lawful purpose to ac-

complish, although having full knowledge of the

danger of so doing and of the risks incurred to

himself thereby, voluntarily went upon the wharf of

the Haines Packing Company and without looking

out for or taking any precautions against being

struck by the tackle, gear or apparatus with which

said steamship was unloading freight, or by the

freight itself, went towards or near the face or

front of said wharf and took such a position thereon

as to subject himself to the danger or risk of being

struck by the said freight being discharged from the

said steamship or by the tackle, gear and equip-

ment being used in the discharge of said freight,

and that he unnecessarily, and without using reason-

able or any care to protect himself from being in-

jured and without defendant's knowledge or con-

sent, remained in and occupied said position at or

near the face of the said wharf, and that while

[493] in said position, he was struck by said tackle,

gear or equipment without defendant's fault; and

that the injuries, if any sustained by him, were

entirely due to his own fault and negligence in so

having gone and occupied the position aforesaid.

The answer of the defendant concludes with the

prayer that the defendant may go hence without

day and that it may recover from the plaintiff its

costs and disbursements in this action.

In reply to the defendant's answer, the plaintiff

denies the affirmative defense of the defendant;
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denies that be had any knowledge whatsoever of

the danger and risks incurred by him in going upon

the wharf as aHeged, and alleges that he was with-

out fault and that the injuries he has sustained as

alleged in his complaint, w^ere due solely to the neg-

ligence of the defendant and without his own neg-

lect.

I.

I instruct you that this is a civil action and that,

as in all other civil actions, the issues are to be

determined by what is affirmed by one party to

the action and denied by the other; that is, those

facts which are alleged in either the complaint or the

answer w^hich are admitted by the other party are

to be taken by you as true. In this case the defend-

ant admits that it is a corporation and that it is

and was the owiier of the steamship "Cordova."

These comprise the sole admissions of the defendant

to the complaint of the plaintiff. All other matters

and things set forth in the complaint, being denied

by the defendant, are issues of fact to be detennined

by you, the jury, in this case. [494]

II.

You are instructed that this action is brought by

the plaintiff against the defendant to recover a

judgment against the defendant for injuries to his

person, alleged to have been caused to the plaintiff

while he was properly upon the wharf of the Haines

Packing Company near Haines, Alaska, on the

30th day of May, 1923, by and through the negli-

gence of the defendant company in failing to pro-

vide lifting gear of sufficient strength to lift the
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boiler consigned to the Haines Packing Company
and unload the same; and failing to provide ex-

perienced and competent employees to operate the

winches used to hoist the said boiler, whereby the

plaintiff was injured.

IV.

The defendant, on the other hand, claims that if

the accident occurred as alleged in the complaint

and thereby the plaintiff was injured, such injury

was occasioned without fault on its part, and that if

such injury occurred through the defect in the pin

of the shackle, such defect could not reasonably

have been foreseen by an ordinary prudent man ; in

other words, that the defect was an accident which

could not have been foreseen by a reasonably pru-

dent man, using due care and caution under the cir-

cumstances. The defendant further alleges that the

negligence of the plaintiff, in going on the wharf and

standing at the place at which he did stand, con-

tributed to the injury and that by reason of such

negligence, so contributing to the injury of the

plaintiff, he cannot recover.

I instruct you that while it is a maxim of the

law that a person should so use his own property

as not to [495] injure another, and this maxim
applies to all persons, whether individuals or corpo-

rations, this maxim does not make a person an

insurer against accidents. He is liable only for

those injuries to others which arise from his want

of due care and foresight. If the rule were other-

wise, it would largely result in preventing persons

from legitimately using their own property. Many
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cases often arise in which an injuiy occurs for

which the hiw affords no redress, and it often Imp-

pens that there may be an accident wliich hai)pens

througli unforeseen and uiiexphiinable causes al-

though eveiy precaution was used W'hich a reason-

ably prudent man would have taken to prevent an

accident.

It may be taken as a rule ot* law that a man is not

responsible for an injury to another, provided he

does not actively or designedly cause injuiy nor

create a nuisance, or if he uses due care and cau-

tion, under the circumstances, to avoid the injury.

V.

You are instructed that the basis of this action,

on the part of the plaintiff, as alleged in the com-

plaint, is the negligence of the defendant, in failing

to provide lifting equipment on the steamship "Cor-

dova" of sufficient strength to handle the boiler

conveyed by the steamship to the Haines Packing

Company, and in failing to furnish experienced

operators for moving the said boiler, whereby the

pin of the shackle, holding the line of the boom and

hoisting apparatus, broke and struck the plaintiff,

thereby injuring him.

I instruct you that negligence is the want of due

[496] care; that is to say, it is the failure to do

something that a person reasonably careful and

prudent would have done, or the cooing of something

that a reasonably careful and pri lent person would

not have done under the circumstances surrounding

the case. It is the w^ant of that due care which an

ordinarily prudent person would use in the particu-
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lar situation. Care and negligence are relative

terms and should he proportionate to the danger

reasonably to be apprehended from the circum-

stances surrounding the case under inquiry. The

expression "care of an ordinarily prudent person '*

means, in law, that a person must be as careful as

an ordinarily prudent person, having due regard

for the rights, welfare and safety of others, would

be in the particular case being inquired into. The

surrounding facts and circumstances are of control-

ling importance. What may be deemed ordinary or

due care in one case, may under different circum-

stances and surroundings, be negligence. Negli-

gence is, therefore, relative and comparative—

a

legal duty we owe to others is the accepted standard,

and that duty is measured by the exigencies of the

occasion. The more imminent the danger, the

higher the decree of care required. In the last

analysis, it is the knowledge of the peril that is the

basic element of the duty and in any particular case

the care is proportioned to the knowledge, actual

or imputed, of the danger jSowing from the act per-

formed. What would be extreme care under one

kind of knowledge and one state of circumstances

would be gross negligence under a different knowl-

edge and in changed circumstances. When danger

is foreseen, the duty imposed is to adopt every pos-

sible precaution to avoid an injury thereby. [497]

The law has delegated to the determination of the

jury such questions, under the instructions from the

Court, and it is your duty, as jurors, to note the

special circumstances and surroundings of this
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ease and to say whether, iiiuler the evidence, the

defendant used sneh care as would be expected of a

reasonably prudent person under such circum-

stances. If, from the evidence, you should find that

the defendant in unloading the boiler from the

steamship "Cordova," did not use or provide lift-

ing equipment of sufficient strength to lift or un-

load the boiler and that in using the same, the pin of

the shackle of the guy-line of the boom, broke, or

that the employees of the defendant were inexperi-

enced, as alleged in the complaint, such as a reason-

ably prudent man would not have furnished for the

purpose, then you will find that the defendant was

negligent under such circumstances. If, on the other

hand, from the evidence, you find that the defend-

ant furnished such tackle and employees as a rea-

sonably prudent man would have furnished under

the circumstances developed by the testimony, then

you should find for the defendant.

VII.

As before stated to you, it is not every injury to

a person, occasioned by another, that is actionable.

As stated, the basis of this action is negligence and

not until negligence is proved by a preponderance

of the evidence, by the party alleging it, as alleged,

can the jury find that there was negligence in the

act complained of. Therefore, you cannot find for

the plaintiff in this action unless you find, from a

preponderance of the evidence, [498] that the

plaintiff was injured, as alleged in the complaint

and that the injury was occasioned by the negli-

gence of the defendant, as alleged therein. It de-
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volves upon the plaintiff to trace the cause of his

injury directly to the failure or neglect of the de-

fendant, and to do this he must establish by evi-

dence or circumstances from which it may be fairly

inferred that there is a reasonable probability that

the accident resulted from the want of the precau-

tion which the defendant might or ought to have

resorted to, as alleged in the complaint.

You are instructed that the mere fact, if you

so find from a preponderance of the evidence, that

some part of the gear or tackle which in this partic-

ular case is claimed to have been the pin in the

shackle that held the pulley through which it is

claimed ran the guy-line of the starboard boom on

the steamship "Cordova," broke, and that there-

upon the guy or pennant struck the plaintiff and

injured him, throwing him against the side of said

steamship and thence into the water, or in any

manner, does not of itself prove that the defendant,

or any of its officers or servants, was negligent;

nor does the mere fact that the said pin or shackle,

if you so find from a preponderance of the evidence,

was defective, prove, of itself, that the defendant

or its officers or servants was negligent, as alleged

in the complaint.

VIII.

I charge you further that the plaintiff alleges that

he was an employee of the Haines Packing Com-

pany, the admitted owner of the dock on which he

claims to have been [499] injured; that he was

on the dock at the time of the injury in pursuance

of his employment. If he was on the dock in pur-
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siiance of his om])loyment, or if such dock was cus-

tomarily used by the plaiutiff and others as a public

dock, by permission, express or implied, of the

Haines Packing Company, he was, at the time of

the accident, rightfully upon said dock, and if he

was injured while thereon, through the negligence

of the defendant, as I have heretofore instructed

you, then he is entitled to recover damages for such

injury, provided that you find that such injury oc-

curred through the negligence of the defendant, as

alleged in the complaint, and that at the time of

his injury he himself was not guilty of negligence

contributing thereto.

Vlll-a.

You are instructed that the burden is upon the

plaintiff Katzeek not only to prove by a preponder-

ance of the evidence that the defendant Alaska

Steamship Company was negligent in this case, but

also to prove by a preponderance of the evidence

that the negligence was the proximate cause of the

injuries, if any, which Katzeek sustained. By
** proximate cause" is meant such cause as would

naturally produce a given result; that is, to con-

stitute proximate cause creating liability for negli-

gence the injury must have been the natural and

probable consequence of the negligent act, if there

was any negligent act.

Vlll-b.

You are instructed that the burden is on the plain-

tiff Katzeek to prove the extent of the injuries, if

any, [500] that he sustained; and that he must

prove the same by a preponderance of the evidence.
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IX.

I further instruct you that it is the duty of every

one to investigate, inspect and test the instru-

mentalities maintained by him, guided in so doing

by the knowledge that common experience offers

with respect to the possibility of peril. Every peril

need not be discovered, for no man is an insurer of

the safety of others. There may be latent or hid-

den perils which may not be discovered by due in-

vestigation and inspection and testing of the instru-

mentalities used and maintained by the actor. If

common experience has demonstrated that danger

lurks in the method adopted or in the . instru-

mentalities maintained by a person, he rests under

the obligation of ascertaining the peril and taking

such reasonable precautions as an ordinarily pru-

dent man would under the circumstances take to

avoid injury therefrom.

I instruct you that to some extent one may rely

upon the fact that an instrumentality used by him

is such as is ordinarily used for the purpose in-

tended, but this fact of itself is not sufficient to re-

lieve the user of such instrumentality from the duty

of inspection, such as an ordinarily prudent person

would use under all the circumstances, having in

view the peril resulting from such use.

Therefore, in this case, if you find, from the evi-

dence, that the instrumentality used by the defend-

ant in hoisting the boiler, was of a capacity suffi-

cient to handle a boiler of the weight of the boiler

mentioned in [501] the complaint, that fact may

be taken into consideration in determining whether
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the defendant used due care in using such hoisting

apparatus, but the fact that it was commonly used

for such purpose would not, of itself, relieve the

defendant from due inspection of the instrumental-

ity so used, if a reasonably prudent person would

have anticipated danger or peril from its use, with-

out such examination or inspection.

IXi/o.

It is alleged in the complaint that the defendant

was negligent in failing to furnish experienced oper-

ators to move the boiler. The evidence submitted

on the part of the plaintiff on this point is directed

solely to the experience of the winchman operating

the hoist and raising the boiler.

I instruct you that the negligence complained of

is not the negligence of the winchman himself which

is charged as causing the shackle to break, but it

is charged that the defendant did not use due care

in furnishing an experienced winchman to operate

the hoist to move the boiler. There is no evidence

before you that the defendant did not use due care

in testing the capability or experience of the winch-

man or of any other employees of the company

operating the hoisting apparatus, except evidence

as to the method of hoisting used by the winchman

at the time of the injury. I therefore instruct you

that you cannot consider the allegation of negli-

gence incorporated in the complaint in determining

whether defendant's negligence caused the injury,

except in so far as the acts of the [502] winch-

man may tend to show that he was not an experi-

enced winchman. There is a marked distinction
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between the averment that the negligence of an em-

ployee caused an injury and the averment of neg-

ligence of the employer in failing to furnish ex-

perienced employees to do its work. In the first

case, an experienced employee may be negligent

and the employer would be responsible for his negli-

gent act. In the other case the negligence is

charged directly against the employer for want of

due care in selecting employees. This distinction

you should bear in mind in considering whether or

not the defendant used due care in the selection of

operators of the hoisting apparatus on the day of

the injury to the plaintiff, bearing in mind that the

presumption is that the employer used due care

in the selection of its employees and that the bur-

den of proof is on the plaintiff to show not only that

the defendant did not use such due care, but that the

employees were inexperienced and that the defend-

ant should have known of their lack of experience.

X.

You are instructed that if you believe, from the

evidence, that the injury, if any, sustained by the

plaintiff Katzeek, happened to him by mere acci-

dent, without any fault on the part of the Alaska

Steamship Company or its servants, then the plain-

tiff cannot recover in this action and your verdict

should be for the defendant.

An accident is an occurrence which happens un-

expectedly from the uncontrollable operations of

nature alone and without human agency, or results

undesignedly and unexpectedly [503] from hu-

man agency alone, or from the joint operation of
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both. It is such an unforeseen event, misfortune,

act or omission as is not the result of any negli-

gence or misconduct t)n tlie part of the party

charged with negligence.

XL
I further charge you that the defendant herein

has plead that the injury happening to the plain-

tift" was caused, wholly or in part, by the negligence

of the plaintiff in taking such a position on the

wharf as to subject himself to the danger of being

struck by freight or tackle and equipment for the

discharge of freight from the steamship "Cordova."

This is what is called the defense of contributory

negligence.

You are instructed that contributory negligence

is such negligence on the part of the plaintiff as

helped to produce the injury complained of, and

the burden is on the defendant to prove, by a pre-

ponderance of the evidence, the allegation of such

negligence. If you find, therefore, from the evi-

dence, by a preponderance of evidence, that

the plaintiff was guilty of any negligence in

taking a position on the dock, as I have hereto-

fore defined negligence to you, and that such negli-

gence assisted to produce the injuries complained of

by the plaintiff", then, in that case, the plaintiff

cannot recover in this action. In other words, the

plaintiff, in going on and taking a position on the

dock, was, under the law, bound to exercise that de-

gree of care for his own safety that an ordinarily

prudent and careful person would exercise under

the same circumstances and if he failed to exercise
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such degree of care, he would [504] be contribut-

ing to the negligent act of omission or commission

of the defendant, if you find that there was any

such act, and could not recover in this action.

XII.

You are instructed that the plaintiff sues and

contends for damages for pain and suffering. You
are instructed that pain and suffering is an element

of damages which the law recognizes; and if you

believe from the evidence in this case that the plain-

tiff is entitled to recover from the defendant any

sum on account of pain and suffering resulting

from the injury alleged and stated in the complaint

and that such injury occurred through the negli-

gence of the defendant and that the plaintiff had not

been guilty of contributory negligence, as alleged

by the defendant, then the amount of such recovery

is left by the law to the enlightened conscience of

you impartial jurors. You are instructed that if

you find that the plaintiff is entitled to recover un-

der the evidence and the rules of law given you, you

will be authorized to find such amount of damages

as would compensate him for his physical and

mental pain which he has endured as a direct and

proximate cause of the defendant's negligence, if

you find that the defendant was negligent. If you

find that he has suffered pain, mental or physical,

up to the present time and if you find that his in-

jury is such as will probably cause future pain,

mental or physical, you would then be authorized

to allow him compensation for such future mental

or physical pain and suffering.
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You are instructed that a person who has re-

ceived an injury through the negligence of another

can have but one right of action. When he comes

before the jury once, [505] that is the end of his

case; and, therefore, if he is entitled to recover at

all, he is entitled to recover for injuries which he

has received in the past as well as that which he

endures at present and also those which he is likely

to endure in the future, so far as they are covered

in the complaint and shown by the evidence.

There is no rule by which you can calculate the

amount. The law leaves it to your sound judgment

as to what the plaintiff is entitled to recover in

money, if you find that he is entitled to recover, be-

cause the law knows only to compensate in money.

What he ought to receive for his pain and sulfering,

what he has endured or will endure in the future is

for you to determine.

You are further instructed that in determining

the extent to which the earning capacity of the

plaintiff has been impaired by his injury, if you

find that he has received an injury and his earn-

ing capacity has been impaired, you may take into

consideration, if you see fit, what he has been earn-

ing in the immediate past as determining the prob-

ability of what his earnings would have been in the

future, if he had not received the injury, together

with his present and future earning capacity, and,

in this connection, you may consider the physical

condition of the plaintiff at the time of the injury

and w^hat it would have been but for his injury.
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XIII.

You are instructed that testimony has been re-

ceived in evidence which tends to show that the ex-

pectancy of life of a man thirty-six years of age is

according to the tables [506] of mortality.

These tables of mortality or expectations of life

have been admitted in evidence and should not,

however, necessarily apply to the plaintiff, but are

based upon the observed expectancy among persons

in the ordinary pursuits of life and in the ordinary

conditions of health, and in determining the expec-

tation of the plaintiff, you may take into considera-

tion the condition of his health at the present time,

as shown by the evidence, in so far as you have been

able to observe the same, as well as the nature of

his occupation as a fisherman, whether dangerous

or not, as applying on his expectancy of life, his

race and manner of living and all other facts

and circumstances bearing upon the probable ex-

tent of his life expectancy, together with other facts

and circumstances in evidence bearing on the same.

These tables of expectancy are not conclusive or

binding upon you, but are evidence only, to be con-

sidered by you along with the other evidence in the

case, in arriving at the amount of his damages, if

you should find the issues for the plaintiff. It is

not necessary that any witness should have ex-

pressed an opinion as to the amount of such dam-

ages, but the jury themselves will make such esti-

mate from the facts and circumstances in evidence,

relating to the subject of the extent of plaintiff's

damages and his probable expectancy of life.
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XIV.

You are instnietod that you are not authorized in

this ease to fix the amount of recovery by the phiin-

titf, if you find that lie is entitk'd to recover, by re-

ducing it to a mere matter of mathematical compu-

tation. The amount [507] if any, recovered by

the plaintiff in this case, cannot be measured by

taking a sum the interest on which will produce the

amount, if any, previously earned by the plaintiff.

But you are instructed that an award for prospec-

tive damages is similar to a payment in advance and

in fixing the amount, if any, of the recovery by the

plaintiff Katzeek in this case, if you find that he is

entitled to recover, that amount should be reduced

to its present worth. And you are not entitled to

consider the plaintiff's wealth or poverty or any evi-

dence relative to his supporting his wife or children

or any other relatives.

You are further not to allow the plaintiff any

punitive or exemplary damages; that is to say; no

damages can be imposed in this case as a punish-

ment upon the Alaska Steamship Company, even

though you should find that the plaintiff sustained

injuries through the negligence of that company

or its servants. In other words, the damages, if

any, in this case cannot be exemplary; that is,

given by way of example or punishment, but must

be limited to actual or compensatory damages; and

in estimating their amount, you should take into

consideration the monetary loss, if any, sustained

by plaintiff through inability to work during the
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periods of his incapacity and probable incapacity

alleged in the complaint, also the condition of his

health, and physical ability to labor, before the

accident complained of, as compared with the pres-

ent condition thereof, and how far the injury is

probably permanent in its character and results,

as well as the physical and mental suffering he has

suffered, if any, by reason of the injury; and you

will allow such damages as in your opinion will

[508] fairly and justly compensate plaintiff for

all the injury and loss and suffering, physical and

mental, sustained by him as the direct and proxi-

mate results of the accident, not to exceed the

amount demanded in the complaint.

XV.
You are further instructed that you are the

judges of the effect and value of all evidence ad-

dressed to you, except when it is declared by the

Court in these instructions to be conclusive; but

you are instructed that your power of judging the

effect of evidence is not an arbitrary power but

one to be exercised by you with legal discretion

and in subordination to the rules of evidence and in

accordance with these instructions. You are in-

structed that you are not bound to find a verdict in

this case in conformity with the declarations of

any number of witnesses which do not produce con-

viction in your minds against a less number, or

against a presumption or other evidence satisfy-

ing your minds. You are instructed that a witness

wilfully false in one part of his testimony may be

distrusted in others, and if you believe that any
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witness in this case has wilfully testified falsely

in one part of his testimony, you may distrust him

in other parts thereof and you should not find a

verdict for either party based on such false testi-

mony.

XVI.
You are further instructed that evidence is to be

estimated not only by its intrinsic weight, but also

according to the evidence which it is in the power

of one [509] side to produce and of the other to

contradict, and, therefore, you are instructed that

if weaker and less satisfactory evidence is offered

when it appears that stronger and more satisfac-

tory evidence was within the power of the party,

the evidence offered should be viewed with distrust.

XVII.

You are further instructed that you are the sole

judges of the credibility of witnesses and of the

weight that shall be given to their testimony.

With that the Court has nothing to do. You may
judge of the credibility of a witness by the manner

in which he gives his testimony, his means of

knowledge as to any fact about which he testifed, his

interest in the case, the feeling he may have for or

against the parties to this action, or any circum-

stances tending to shed light upon the truth or

falsity of such testimony; and it is for you at last

to say what weight you will give to the testimony

of any and all witnesses.

XVIII.

Finally, you are instructed that in deliberating

upon a verdict, you are not to be influenced by
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sympathy or by prejudice for or against either

party to the action. Your verdict should be based

upon the evidence admitted for your consideration

and upon the law governing the case, as given to

you by the Court. Any prejudice or sympathy or

feeling for or against either party should be wholly

disregarded and you should base your verdict upon

the evidence and the instructions of the Court

alone. You have no right to consider anything in

the case except the evidence [510] admitted by

the Court. Any offers of evidence which were re-

jected or questions asked to which objections were

sustained, you are not to consider for any purpose.

Neither should you pay any attention to statements

of attorneys in offers of testimony which was not

admitted, or in arguments, or otherwise, which are

not based upon or founded upon the testimony

admitted in the case.

XIX.
You are instructed that if you find that the

plaintiff Katzeek is entitled to recover damages

from the defendant, the Alaska Steamship Com-

pany, you are not entitled to include within such, if

any, damages, any amount for the purpose of

covering hospital or doctor bills for the reason

that there is no evidence whatsoever in this case

that the plaintiff incurred any hospital or doctor

bills in comiection with his alleged injuries.

XX.
You are instructed that you should not permit

yourselves to be in anywise influenced in reaching

your verdict herein by the fact that the plaintiff'
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is an individual and that the defendant is a cor-

poration. These facts of themselves have nothing

whatsoever to do with the case.

XXI.
You are instructed that you are not authorized

to use as a measure of damages in this case an

amount which you or any of you, or any other

person, might consider he would want to be paid

before undergoing such, if any, [511] injuries

as you find the plaintiff has sustained. In other

words, you cannot use, as a measure of damages,

an amomit which you think you would want to be

paid before you would be willing to undergo such,

if any, injuries.

You will be handed two forms of verdict—one

finding in favor of the plaintiff, the other finding

in favor of the defendant. If you should find a

verdict in favor of the plaintiff, you will fill in the

blank space in the form handed you in favor of the

plaintiff, by writing therein the amount of damages

which you shall find for him, not exceeding in any

case, the sum of $30,000, and have the same signed

by your foreman. If you should find for the de-

fendant, your foreman should sign the proper ver-

dict. You will then return the verdict you have

unanimously agreed upon into court as your ver-

dict in this case.

Thereupon, in open court and in the presence of

the jury, the defendant took the following excep-

tions, which were allowed:

Mr. ROBERTSON.—I desire to except to in-

structions 2, 5, 7, 8, 8a, 8b, 9, 12, 13, 14 and IS
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given by the Court and I also take exceptions, if

the Court please, to the Court's failure to give

the defendant's requested instructions from No.

1 to No. 25, inclusive.

Mr. LEFEVRE.—No exceptions, your Honor.

Whereupon the jury retired for deliberation on

a verdict; and thereafter returned the following

verdict into court:

(Title and Venue.)

We, the jury, find for the plaintiff and award
him damages in the sum of $5,000.

WALLIS S. GEORGE,
Foreman.

[Endorsed] : Filed Dec. 24, 1925.

Entered Court Journal No. 2, page 245. [512]

And thereafter and on December 26, 1925, de-

fendant duly filed herein its motion for a new trial

herein, in writing, in words and figures as follows,

to wit:

(Title and Venue of Cause.)

"Comes now the defendant Alaska Steamship

Company, a corporation, by its attorney, R. E.

Robertson, Esquire, and respectfully moves this

Honorable Court that the verdict heretofore

rendered and filed herein on December 24, 1925, be

set aside and that a new trial be granted herein

for the following reasons:

"First. That by said verdict excessive damages

were given to the above-named plaintiff and against

the above-named defendant, and that said excessive
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damages appear to have been and were given under

the influence of passion and prejudice.

"Second. That the evidence adduced at the trial

of said action is insufficient to justify the said

verdict or any verdict against said defendant, and

that said verdict is against the law.

"Third. For errors in law octcurring at said

trial and which said errors were duly excepted to

by this movant, which said errors and exceptions

more fully appear in the record and proceedings in

the trial of said cause and to which reference is

hereby made and which are by reference speci-

fically incorporated herein.

"That all of the foregoing causes and matters

materially affect the substantial rights of this

movant.

"This motion is based upon the records and files

in the above-entitled action and upon the evidence

adduced at the trial thereof."

And thereafter a hearing was had upon said

motion for a new trial and thereupon the Court, on

January 16, 1926, made and entered its minute

order denying said motion for a new trial, to

which defendant excepted and its exception was

allowed. [513]

[Title of Court and Cause.]

JUDGE'S CERTIFICATE TO BILL OF EX-
CEPTIONS.

I hereby certify that I am the Judge by and be-

fore whom the above-entitled cause was tried, and
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that the foregoing bill of exceptions is a full, true

and correct account and transcript of the evidence

and proceedings had therein, and that it contains all

the evidence heard or considered at said trial ex-

cept Defendant's Exhibits Nos. 1, 3, 4, 5, 6, 8, 9 and

10, the originals whereof are and have been ordered

to be forwarded with this transcript.

I also certify that the said bill of exceptions was

duly presented and filed within the time allowed

by law and the rules of this court.

WHEREFORE, said bill of exceptions, being

true and correct, I do now, within the time allowed

by law and the rules of this court, allow and

settle the same and order it to be filed and to be-

come a part of the records of this cause.

Dated at Juneau, Alaska, this 19 day of Febru-

ary, 1926.

THOS. M. REED,
District Judge. [514]

[Title of Court and Cause.]

PETITION FOR WRIT OF ERROR.

Comes now the Alaska Steamship Company, a

corporation, the above-named defendant, and com-

plains that in the records and proceedings had in the

District Court for Alaska, Division Number One,

in Case No. 2418-A, Dan Katzeek, Plaintiff, vs.

Alaska Steamship Company, a Corporation, De-

fendant, and also in the rendition of the judgment

in said cause in said District Court against said

Alaska Steamship Company, a corporation, in the
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Slim of Five Thousand and no/lOO ($5,000.00)

Dollars on January 21, 1926, together with inter-

est thereon and costs, manifest error hath happened

to the great damage of the said Alaska Steamship

Company, a corporation, as will more fully appear

from the assignment of errors filed herewith, and

respectfully prays that a writ of error may be is-

sued herein, and for an order fixing the amount of

the bond in said cause, and for such other orders

and processes as may cause the said errors to be

corrected by the United States Circuit Court of

Appeals for the Ninth Circuit.

Dated this 19th day of February, 1926.

R. E. ROBERTSON,
Attorney for Alaska Steamship Company, Defend-

ant Corporation.

Filed Feb. 19, 1926.

Copy received February 19, 1926.

H. B. LEFEVRE,
Of Counsel for Plaintiff. [515]

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

Comes now the defendant, the Alaska Steamship

Company, a corporation, by its attorney, and re-

spectfully assigns, in connection with its petition

for writ of error, the following errors committed

in the proceedings and in the trial of the above-

entitled action which it intends to urge upon the

hearing hereof in the Appellate Court: [516]
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VII.

The Court erred in permitting plaintiff's witness

Steve Perrin, over defendant's objection, to an-

swer the question, ''After the men finished putting

in a new one, what did they do, do you know?"
To which said witness answered, "After they re-

place this new one into the broken one, they try to

lift this boiler up again. When they was hauling

up the boiler even with the wharf, they kind of

come back again, back and forth, the boiler is

working back and forth all the time. When it

come up the second time level with the wharf, going

back and forth, that thing broke again. While

this boiler [517] dropped on top of the deck,

everything was loose, all the lines that was fastened

up, was piled up on top of the boiler, big part of it.

I, when I see that accident, I move right off back to

the cannery. I was afraid to stand around."

VIII.

The Court erred in permitting plaintiff's witness

Steve Perrin, over defendant's objection to answer

the question, "Now, will you tell the jury the

particular line that broke when the boiler fell the

second time I" To which said witness answered,

"There is two little lines which is carried on the

boat. Those two lines meet below. There is a

hook on it which is fastened to the boiler, and one

of the lines which leads to the mast is the one

that broke." [518]

XI.

The Court erred in permitting plaintiff's witness

Mike Watson, over defendant's objection, to an-
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swer the question, "Now, you liave mentioned two

lines: The line attached to the boat and the lino

attached to the boiler. Which line broke?" To
which said witness answered, "That line was lead-

ing from the boom down to the side of the boat.

That's the one." [519]

XXII.

The Court erred in refusing to permit defend-

ant's witness William McDonald to answer the

question propounded to him on behalf of the de-

fendant, "Well, state whether or not you were

surprised or had expected that the pin or shackle

would break there."

XXIII.

The Court erred in permitting plaintiff, on re-

buttal, over defendant's objection, to answer the

question, "Dan, when you were standing on the

dock, did you hear anybody holler to 'Look out,'

or something like that?" to which plaintiff, on

his own behalf, answered, "No." [521]

XXV.
The Court erred in refusing to strike, on de-

fendant's motion, at the conclusion of plaintiff's

case, the testimony of plaintiff's witness Steve

Perrin contained in his answer, "After they re-

place this new one into the broken one, they try

to lift this boiler up again. When they was

hauling up the boiler even with the wharf, they

kind of come back again, back and forth, the

boiler is working back and forth all the time.

When it come up the second time level with the

wharf, going back and forth, that thing broke
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again. While this boiler dropped on top of the

deck, everything was loose, all the lines that was

fastened up, was piled up on top of the boiler,

big part of it. I, when I see that accident, I move

right off back to the cannery. I was afraid to

stand around," given in response to the ques-

tion, "After the men finished putting in a new

one, what did they do, do you know?" and in his

answer, ''There is two little lines which is carried

on the boat. Those two lines meet below. There

is a hook on it which is fastened to the boiler, and

one of the lines which leads to the mast is the one

that broke," given in response to the question,

"Now, will you tell the jury the particular line

that broke when the boiler fell the second time?"

XXVI.
The Court erred in refusing to dismiss plain-

tiff's action on defendant's motion on the ground

that the Court had no jurisdiction of said cause

of action.

XXVII.
The Court erred in permitting the plaintiff,

over defendant's objection, to file his fourth

amended complaint.

XXVIII.
The Court erred in permitting the plaintiff,

over defendant's objection, to file his fifth amended

complaint. [522]

XXIX.
The Court erred in denying defendant's mo-

tion that was filed herein on March 7, 1925, which
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motion was submitted to plaintiff's amended com-

plaint, filed herein on February 19, 1925, and to

his fourth and fifth amended complaints.

XXX.
The Court erred in refusing to require plain-

tiff to furnish defendant with the particulars as

requested in defendant's demand for bill of par-

ticulars.

XXXI.
The Court erred in overruling defendant's de-

murrer that was filed herein on March 28, 1925.

XXXII.
The Court erred in overruling defendant's de-

murrer that w^as filed herein on December 18,

1925, and that was submitted to plaintiff's fourth

and fifth amended complaints.

XXXIII.
The Coiu't erred in refusing defendant's motion

to direct the jury to return a verdict for the de-

fendant and against the plaintiff.

XXXV.
The Court erred in failing and refusing to give

defendant's Requested Instruction No. I, to wit:

^'You are instructed that, before you would be

warranted in finding the Alaska Steamship Com-

pany negligent in this case, the plaintiff Katzeek

must prove by a preponderance of the evidence:

First, that the defendant Alaska Steamship Com-

pany, at the time that the plaintiff Katzeek re-

ceived such, if any, injuries as he sustained,
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[523] owed a duty to Katzeek to protect Kat-

zeek from such, if any, injuries; and, second, that

the defendant Alaska Steamship Company failed

to perform such, if any, duty; and, third, that

Katzeek, as a result of the failure, if any, of the

defendant Alaska Steamship Company to per-

form such, if any, duty that it owed to Katzeek,

received such, if any, injuries."

XXXVI.
The Court erred in failing and refusing to

give defendant's Requested Instruction No. II,

to wit:

*'The plaintiff Katzeek admits that, at the time

that he received the injuries of which he com-

plains, he was simply standing upon the dock

watching the persons aboard the S. S. 'Cordova'

unload the boiler from that vessel on to the dock,

and, in fact, by his pleadings, he does not con-

tend that at that time he was an employee of the

Alaska Steamship Company. You are therefore

instructed that the defendant Alaska Steamship

Company owed no duty to Katzeek in the unload-

ing of said boiler other than to not willfully or

wantonly injure him or to not willfully or wan-

tonly cause him to be injured."

XXXVII.
The Court erred in failing and refusing to give

defendant's Requested Instruction No. Ill, to wit:

"You are instructed that 'wantonly' means

'without regard to the rights of others ; malicious

;
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a wrongful act done on purpose without just cause

or excuse; reckless; grossly careless'; and that

^willfully' means 'designedly; purposely.'"

XXXVIII.
The Court erred in failing and refusing to give

defendant's Requested Instruction No. IV, to wit:

"You are instructed that the burden of proof

is upon the plaintiff Katzeek to show by a pre-

ponderance of the evidence that the defendant

Alaska Steamship Company was wantonly or

willfully negligent and that by reason thereof he,

Katzeek, was injured." [524]

XXXIX.
The Couii; erred in failing and refusing to give

defendant's Requested Instruction No. V, to wit:

*'You are instructed that no legal obligation

rested upon the defendant Alaska Steamship Com-

pany, or its servants, to refrain from unloading

the boiler at the Haines Packing Company's dock

on the day in question simply because of the fact

that there were persons standing upon said dock

at the time that it commenced to unload or was

unloading said boiler."

XL.

The Court erred in failing and refusing to give

defendant's Requested Instruction No. VI, to wit:

*'You are instructed that the defendant Alaska

Steamship Company, at the time that it started

to unload or was unloading the boiler at the

Haines Packing Company's dock, was imder no
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duty to bystanders or spectators on said dock

other than not to wantonly or willfully injure

them or wantonly or willfully cause them to be

injured while unloading said boiler."

XLI.

The Court erred in failing and refusing to give

defendant's Requested Instruction No. VII, to

wit:

"You are instructed that even though you

should find from a preponderance of the evidence

that plaintilf Katzeek was an employee of the

Haines Packing Company at the time that he re-

ceived the injuries, if any, of which he complains,

and that as such employee he went upon said dock

to perform a duty imposed upon him by such, if

any, employment, and that that duty, if any, was

to help take the lines to moor the S. S. 'Cordova'

as she landed at said dock, and that he did so

help take said lines, yet the burden remains upon

the plaintiff Katzeek to prove by a preponder-

iance of the evidence that the defendant Alaska

Steamship Company, or its servants, wantonly

and willfully injured him or wantonly and will-

fully [525] caused him to be injured, and, un-

less you find that the plaintiff Katzeek has up-

held that burden, you should return a verdict for

the defendant Alaska Steamship Company."

XLII.

The Court erred in failing and refusing to give

defendant's Requested Instruction No. VIII, to

wit:
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"You are instructed that the burden is upon

the phiintiff Katzeek to prove by a preponderance

of the evidence that the defendant Alaska Steam-

ship Company had knowledge, prior to the time

that Katzeek received the injuries, if any, which

he sustained, of the defectiveness of the shackle

or of the pin thereof, and that, unless he has sus-

tained that burden, then your verdict should be

for the defendant Alaska Steamship Company."

[526]

XLIV.
The Court erred in failing and refusing to give

defendant's Requested Instruction No. XI, to

wit:

"You are instructed that if you find from a pre-

ponderance of the evidence that the plaintiff Kat-

zeek, while he was on the dock watching, as he

admits, the defendant Alaska Steamship Com-

pany's servants unloading or preparing to unload

the boiler, either knew or ought to have known

that there was danger in standing on said dock

while said work was going on but that he volun-

tarily continued to stand there, and that while

so standing there he received the injuries, if any,

of which he complains, then you should return

a verdict for the defendant in this case."

XLV.
The Court erred in failing and refusing to give

defendant's Requested Instruction No. XII, to

wit:

"You are instructed that the defendant Alaska

Steamship Company was not an insurer of the
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personal safety of the plaintiff Katzeek, while he

was standing on the Haines Packing Company's

dock and that the only duty which it owed to him,

while it was unloading the boiler over that dock,

was to refrain from willfully or wantonly injur-

ing him or willfully or wantonly causing him to

be injured." [527]

XLVII.
The Court erred in failing and refusing to give

defendant's Requested Instruction No. XIV, to

wit:

*'The plaintiff Katzeek admits that at the time

that he was struck by the guy or pennant that he

was standing on the dock watching the man on

the S. S. 'Cordova' unload or start to unload the

boiler from the ship on to the dock. You are in-

structed that the burden is upon Katzeek to prove

by a preponderance of the evidence that at said

time and place he was then and there and in that

manner performing some duty required of him

by his employment, if any, with the Haines Pack-

ing Company."

XLVIII.

The Court erred in failing and refusing to give

defendant's Requested Instruction No. XV, to

wit:

''You are instructed that the fact, if you so find,

that, after Katzeek was struck, if you so find, by

the guy or pennant, the boiler fell while being

unloaded because a rope or some other piece of

gear gave way or broke, is not evidence that the

defendant Alaska Steamship Company was negli-
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gent at the time that Katzeek received the inju-

ries, if any, of which he complains."

XLIX.
The Court erred in failing and refusing to give

defendant's Requested Instiiiction No. XVI, to

wit:

"You are instructed that the fact, if you so

find, that [528] after Katzeek was struck, if

you so find, by the guy or pennant, the boiler fell

while being unloaded because a rope or some

other piece of gear gave way or broke, is not evi-

dence that the defendant Alaska Steamship Com-

pany had any knowledge or notice, prior to the

breaking thereof, that the pin in the shackle,

which is claimed to have broken at the time that

Katzeek was so struck, was defective.'^

L.

The Court erred in failing and refusing to give

defendant's Requested Instruction No. XVII, to

wit:

"You are instructed that the burden is on the

plaintiff Katzeek to prove the extent of the in-

juries, if any, that he sustained and also the

amount of damages, if any, to which he is enti-

tled; and that he must prove the same by a pre-

ponderance of the evidence."

LI.

The Court erred in failing and refusing to give

defendant's Requested Instruction No. XVIII,

to wit:

"You are instructed that if you believe, from
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the evidence, that the injuries, if any, sustained
by the plaintiff Katzeek, happened to him by mere
accident, without any fault on the part of the
Alaska Steamship Company, or its servants, then
the plaintiff Katzeek cannot recover in this ac-

tion." [529]

LVIII.
The Court erred in failing and refusing to give

defendant's supplemental Requested Instruction
No. V, to wit:

''You are instructed that the defendant Alaska
Steamship Company was under no duty to give
warning by outcry or otherwise to the plaintiff

Katzeek prior to the time that it unloaded or
started [531] to unload the boiler from the
deck of the steamer "Cordova" onto the dock
of the Haines Packing Company if at the time
or prior to that time that it or its servants started
to unload said boiler the plaintiff Katzeek was
standing on the dock watching what, if anything,
was taking place with reference to the unloading
or starting to unload said boiler."

LIX.
The Court erred in giving, over defendant's ob-

jection, its Instruction No. II, to wit:

"You are instructed that this action is brought
by the plaintiff against the defendant to recover a
judgment against the defendant for injuries to his

person, alleged to have been caused to the plaintiff

while he was properly upon the wharf of the Haines
Packing Company near Haines, Alaska, on the 30th
day of May, 1923, by and through the negligence



vs. Dan Katzeek. 545

of the defendant company in failing to provide

lifting gear of sufficient strength to lift the boiler

consigned to the Haines Packing Company and vm-

loaded the same; and failing to provide experienced

and competent employees to operate the winches

used to hoist the said boiler, whereby the plaintiff

w^as injured."

LX.
The Court erred in giving, over defendant's ob-

jection, its Instruction No. V, to wit:

"You are instructed that the basis of this action

on the part of the plaintiff, as alleged in the com-

plaint, is the negligince of the defendant, in failing

to provide lifting equipment on the steamship "Cor-

dova" of sufficient strength to handle the boiler

conveyed by the steamship to the Haines Packing

Company, and in failing to furnish experienced op-

erators for moving the said boiler, whereby the pin

of the shackle, holding the line of the boom and

hoisting apparatus, broke and struck the plaintiff,

thereby injuring him.

"I instruct you that negligence is the want of due

care; [532] that is to say, it is the failure to do

something that a person reasonably careful and pru-

dent would have done, or the doing of something

that a reasonably careful and prudent person would

not have done under the circumstances surrounding

the case. It is the want of that due care which an

ordinarily prudent person would use in the particu-

lar situation. Care and negligence are relative

terms and should be proportioned to the danger

reasonably to be apprehended from the circum-
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stances surrounding the case under inquiry. The

expression 'Care of an ordinarily prudent person^

means, in law, that a person must be as careful as

an ordinarily prudent person, having due regard

for the rights, welfare and safety of others, would

be in the particular case being inquired into. The

surrounding facts and circumstances are of con-

trolling importance. What may be deemed ordi-

nary or due care in one case, may under different

circumstances and surroundings, be negUgence.

Negligence is, therefore, relative and comparative—

a legal duty we owe to others is the accepted stand-

ard and that duty is measured by the exigencies of

the' occasion. The more eminent the danger, the

higher the degree of care required. In the last an-

alysis, it is the knowledge of the peril that is the

basic element of the duty and in any particular case

the care is proportionate to the knowledge, actual

or imputed, of the danger flowing from the act per-

formed. What would be extreme care under one

kind of knowledge and one state of circumstances

would be gross negligence under a different knowl-

edge and in changed circumstances. When danger

is foreseen, the duty imposed is to adopt every

possible precaution to avoid an injury thereby.

LXI.

The Court erred in giving, over the defendant's

obiection, its Instruction No. VII, to wit:
^

^

-As before stated to you, it is not every injury

to a person, occasioned by another, that is action-

able. As stated, the basis of this action is negli-

gence and not until negligence is proved [533]
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by a preponderance of the evidence, by the party al-

leging it, as alleged, can the jury hnd that there was

negligence in the act complained of. Therefore,

you cannot find for the plaintiff in this action un-

less you find, from a preponderance of the evidence,

that the plaintiff was injured, as alleged in the com-

plaint and that the injury was occasioned by the

negligence of the defendant, as alleged therein. It

devolves upon the plaintiff to trace the cause of his

injury directly to the failure or neglect of the de-

fendant, and to do this he must establish by evidence

or circumstances from which it may be fairly in-

ferred that there is a reasonable probability that

the accident resulted from the want of the precau-

tion which the defendant might or ought to have

resorted to, as alleged in the complaint.

"You are instructed that the mere fact, if you

so find from a preponderance of the evidence, that

some part of the gear or tackle w^hich in this par-

ticular case is claimed to have been the pin in the

shackle that held the pulley through which it is

claimed ran the guy line of the starboard boom on

the steamship 'Cordova,' broke, and that thereupon

the guy or pennant struck the plaintiff and injured

him, throwing him against the side of said steam-

ship and thence into the water, or in any manner,

does not of itself prove that the defendant, or any

of its officers or servants, was negligent; nor does

the mere fact that the said pin or shackle, if you so

find from a preponderance of the evidence, was de-

fective, prove, of itself, that the defendant or its
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officers or servants was negligent, as alleged in the

complaint.''

LXII.

The Court erred in giving, over defendant's ob-

jection, its Instruction No. VIII, to wit:

"I charge you further that the plaintiff alleges

that he was an employee of the Haines Packing

Company, the admitted owner of the dock on which

he claims to have been injured; that he was on the

dock at the time of the injury in pursuance of his

employment. If he was on the dock in pursuance

of his employment, or if such dock [534] was

customarily used by the plaintiff and others as a

public dock, by permission express or implied, of

the Haines Packing Company, he was, at the time

of the accident, rightfully upon said dock, and if

he was injured while thereon, through the negli-

gence of the defendant, as I have heretofore in-

structed you, then he is entitled to recover damages

for such injury, provided that you find that such

injury occurred through the negligence of the de-

fendant, as alleged in the complaint, and that at the

time of his injury he himself was not guilty of neg-

ligence contributing thereto."

XLIU.
The Court erred in giving, over defendant's ob-

jection, its Instruction No. Ylll-b, to wit:

"You are instructed that the burden is on the

plaintiff Katzeek to prove the extent of the injuries,

if any, that he sustained; and that he must prove

the same by a preponderance of the evidence."
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XLIY.
The Court erred in giviiij^, over defendant's ob-

jection, its Instruction No. LX, to wit:

"I further instruct you that it is the duty of

everyone [535] to investigate, inspect and test

the instrumentalities maintained by him, guided in

so doing by the knowledge that common experience

offers with respect to the possibility of peril.

Every peril need not be discovered, for no man is

^n insurer of the safety of others. There may be

latent or hidden perils which may not be discovered

by due investigation and inspection and testing of

the instrumentalities used and maintained by the

actor. If common experience has demonstrated

that danger lurks in the method adopted or in the

instrumentality maintained by a person, he rests

under the obligation of ascertaining the peril and

taking such reasonable precautions as an ordinarily

prudent man would under the circumstances take

to avoid injury therefrom.

"I instruct you that to some extent one may rely

upon the fact that an instrumentality used by him

is such as is ordinarily used for the purpose in-

tended, but this fact of itself is not sufficient to

relieve the user of such instrumentality from the

duty of inspection, such as an ordinarily prudent

person would use under all the circumstances, hav-

ing in view the perils resulting from such use.

"Therefore, in this case, if you find, from the

evidence, that the instrumentality used by the de-

fendant in hoisting the boiler, was of a capacity

sufficient to handle a boiler of the weight of the
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boiler mentioned in the complaint, that fact may
be taken into consideration in determining whether

the defendant used due care in using such hoisting

apparatus; but the fact that it was commonly used

for such purpose would not, of itself, relieve the

defendant from due inspection of the instrimiental-

ity so used, if a reasonably prudent person would

have anticipated danger or peril from its use, with-

out such examination or inspection.'^

LXV.
The Court erred in giving, over defendant's ob-

jection, its Instruction No. XII, to wit: [536]

*'You are instructed that the plaintiff sues and

contends for damages for pain and suffering. You
are instructed that pain and suffering is an element

of damages which the law recognizes; and if you

believe from the evidence in this case that the plain-

tiff is entitled to recover from the defendant any

sum on account of pain and suffering resulting

from the injury alleged and stated in the complaint

and that such injury occurred through the negli-

gence of the defendant and that the plaintiff had

not been guilty of contributory negligence, as al-

leged by the defendant, then the amount of such

recovery is left by the law to the enlightened con-

sciences of you impartial jurors. You are in-

structed that if you find that the plaintiff is en-

titled to recover under the evidence and the rules

of law given you, you will be authorized to find

such amount of damages as would compensate him

for his physical and mental pain which he has en-

dured as a direct and proximate cause of the de-
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fendant's negligence, if you find that the defendant

was negligent. If you find that he has suffered

pain, mental and physical, you would then be au-

thorized to allow him compensation for such future

mental or physical pain and suffering.

"You are instructed tliat a person who has re-

ceived an injury through the negligence of another

can have but one right of action. When he comes

before a jury once, that is the end of his case; and,

therefore, if he is entitled to recover at all, lie

is entitled to recover for injuries which he has re-

ceived in the past as well as that which he endures

at present and also those which he is likely to en-

dure in the future, so far as they are discovered in

the complaint and shovni by the evidence.

"There is no rule by which you can calculate the

amount. The law leaves it to your sound judgment

as to what the plaintiff is entitled to recover in

pioney, if you find that he is entitled to recover,

because the law knows only to compensate in money.

What he ought to receive for his pain and suffer-

ing, what he has endured or [537] will endure in

the future is for you to determine.

"You are further instructed that in determining

the extent to which the earning capacity of the

plaintiff has been impaired by his injury, if you

find that he has received an injury and his earning

capacity has been impaired, you may take into con-

sideration, if you see fit, what he has been earning

in the immediate past as deteimining the probabil-

ity of what his earnings would have been in the

future, if he had not received the injury, together
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with his present and future earning capacity, and,

in this connection, you will consider the physical

condition of the plaintiff at the time of the injury

and what it would have been but for his injury."

[538]

LXVII.

The Court erred in giving, over defendant's ob-

jection, its Instruction No. XIV, to wit:

"You are instructed that you are not authorized

in this case to fix the amount of recovery by the

plaintiff, if you find that he is entitled to recover,

by reducing it to a mere matter of mathematical

computation. The amount, if any, recovered by the

plaintiff in this case, cannot be measured by taking

a sum the interest on which will produce the

amount, if any, previously earned by the plaintiff.

But you are instructed that an award for prospec-

tive damages is similar to a payment in advance

and in fixing the amount, if any, of the recovery by

the plaintiff Katzeek in this case, if you find that

he is entitled to recover, that amount should be

reduced to its present worth. And you are not en-

titled to consider the plaintiff's wealth or poverty

or any evidence relative to his supporting his wife

or children or any other relatives.

"You are further not to allow the plaintiff any

punitive or exemplary damages; that is to say; no

damages can be imposed in this case as a punish-

ment upon the Alaska Steamship Company, even

though you should find that the plaintiff sustained

injuries through the negligence of that company or

its servants. In other words, the damages, if any,

in this case cannot be exemplary; that is, given by
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way of example or punishment, but must be limited

to actual or compensatoi'v damages ; and in estimat-

ing their amount, you should take bito consideration

the monetary loss, if any, sustained by pUiintiff

thi'ough inability to work during the periods of his

incapacity and probable incapacity alleged in the

complaint, also the condition of his health, and

physical ability to labor, before the accident com-

plained [539] of, as compared with the present

condition thereof, and how far the injury is prob-

ably permanent in its character and results, as well

as the physical and mental suifering he has suffered,

if any, by reason of the injury ; and you will allow

such damages as in your opinion will fairly and

justly compensate plaintiff for all the injury and

loss and suffering, physical and mental, sustained

by him as the direct and approximate results of the

accident, not to exceed the amount demanded in

the complaint."

LXIX.
The Court erred in receiving and filing herein

the verdict of the jury in favor of the plaintiff' and

against the defendant. [540]

LXX.
The Court erred in refusing to allow defendant's

motion for a new trial.

LXXI.
The Court erred in entering judgment herein in

favor of the plaintiff and against the defendant

which said judgment was entered herein on Janu-

ary 21, 1926, in favor of the plaintiff and against
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the defendant for the sum of Five Thousand ($5,-

000.00) Dollars.

Respectfully submitted,

R. E. ROBERTSON,
Attorney for Defendant.

Copy received, February 19, 1926.

H. B. LEFEVRE,
Of Counsel for Plaintiff.

Filed Feb. 19, 1926. [541]

[Title of Court and Cause.]

ORDER ALLOWING PETITION FOR WRIT

OF ERROR AND FIXING THE AMOUNT

OF BOND.

Defendant's petition for writ of error, with

which defendant's assignment of errors was here-

tofore duly filed herein, coming on duly for hear-

ing on this day, and the Court being fully advised

in the premises, IT IS HEREBY ORDERED that

defendant's said petition be allowed and that a writ

of error may issue herein and that the amount of

bond be and the same is hereby fixed in the sum

of Eight Thousand ($8,000.00) Dollars, which bond

shall act as a supersedeas from the date of the filing

thereof.
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Done in open court this 19 day of February, 1926.

THOS. M. KEED,
District Judge.

O. K.—II. B. LEFEVRE,
Of Counsel for Plaintiff.

Filed Feb. 19, 1926.

Entered Court Journal No. 2, page 328. [542]

[Title of Court and Cause.]

BOND ON WRIT OF ERROR.

KNOW ALL MEN BY THESE PRESENTS,
That we, the Alaska Steamship Company, a cor-

poration, as principal, and the United States Fidel-

ity and Guaranty Company, a corporation, as

surety, hereby acknowledge ourselves to be indebted

and firmly bound to pay Dan Katzeek the sum of

Eight Thousand ($8,000.00) Dollars, good and law-

ful money of the United States, for the payment of

which sum, well and tinily to be made, we hereby

bind ourselves, our and each of our successors and

assigns, jointly and severally, firmly by these pres-

ents.

Sealed with our seals and dated the 19 day of

February, 1926.

The condition of this obligation is such, however,

that whereas the above-bounden Alaska Steamship

Company, a corporation, has sued out a writ of

error in the above-entitled cause to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit to reverse the judgment rendered, made and
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entered in said cause on the 21st day of January,

1926, wherein and whereby it is ordered, adjudged

and decreed that Dan Katzeek, the above-named

plaintiff, have and recover from the said Alaska

Steamship Company, the above-named defendant,

the sum of Five Thousand ($5,000.00) Dollars, with

interest thereon at the rate of eight per cent per

annum from said date, together with its costs and

disbursements,— [543]

NOW, THEREFORE, if the said Alaska Steam-

ship Company, a corporation, shall prosecute its

said writ of error to effect, and shall answer for and

pay all such damages and costs as may be awarded

against it, if it fail to make its plea good, then this

obligation shall be null and void, otherwise to re-

main in full force and effect.

ALASKA STEAMSHIP COMPANY, a

Corporation,

By R. E. ROBERTSON,
Its Attorney,

Principal.

UNITED STATES FIDELITY AND
GUARANTY COMPANY,

[Seal] By R. E. ROBERTSON,
Its Attorney-in-Fact and General Agent,

Surety.

Acknowledged before me this 19 day of Febru-

ary, 1926.

[Court Seal] WALTER B. KING,
Deputy Clerk of District Court, District of Alaska,

Division No. 1.
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Approved as to form and sufficiency of surety,

this the 19 day of February, 1926, and it is hereby

ordered that said bond shall operate as a super-

sedeas from the filing hereof.

THOS. M. REED,
District Judge.

Copy received February 19, 1926.

H. B. LEFEVRE,
Of Counsel for Plaintiff.

Filed Feb. 19, 1926. [544]

[Title of Court and Cause.]

WRIT OF ERROR.

United States of America,—ss.

The President of the United States to the Honor-

able Judge of the District Court for the Dis-

trict of Alaska, Division Number One,

GREETING:
Because in the record and proceedings and by the

verdict of the jury, as also in the rendition of the

judgment of a plea in said District Court, which is

before you, wherein Dan Katzeek is plaintiff, and

Alaska Steamship Company, a corporation, is de-

fendant, a manifest error hath happened to the

great prejudice and damage of the said Alaska

Steamship Company, a corporation, as by its peti-

tion doth appear.

We being willing that error, if any hath hap-

pened, should be duly corrected, and full and

speedy justice done to the parties aforesaid in that
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behalf, DO COMMAND YOU, if judgment be

therein given, that then under your seal distinctly

and openly, you send the records and proceedings

aforesaid, with all things pertaining thereto, to

the United States Circuit Court of Appeals for

the Ninth Circuit, in the City of San Francisco,

in the State of California, so that you have the

same before said Court on or before thirty (30)

days from the date of this writ, so that the records

and proceedings aforesaid being inspected, the said

Circuit Court of Appeals may cause [545]

further to be done therein to correct those errors,

what of right, and according to the laws and cus-

toms of the United States ought to be done.

WITNESS the Honorable WILLIAM HOW-
ARD TAFT, Chief Justice of the Supreme Court

of the United States, and the seal of the District

Court of the District of Alaska, Division Number
One, affixed at Juneau, Alaska, this 19th day of

February, 1926.

[Seal] JOHN H. DUNN,
Clerk.

The foregoing writ allowed this 19th day of

February, 1926.

THOS. M. REED,
District Judge.

Copy of the foregoing writ of error received and

due service admitted this 19 day of February,

1926.

H. B. LEFEVRE,
Of Counsel for Plaintiff (Defendant in Error).

Piled Feb. 19, 1926. [546]
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[Title of Court and Cause]

CITATION ON WRIT OF ERROR.

United States of America,—ss.

The President of the United States to Dan Katzeek

and to H. B. LeFevre, Esquire, and William L.

Paul, Esquire, His Attorneys, GREETING:
You are hereby cited and admonished to be and

appear at the United States Circuit Court of Ap-

peals for the Ninth Circuit, to be held at the City

of San Francisco, in the State of California, within

thirty (30) days from the date of this citation,

pursuant to a writ of error filed and lodged in the

Clerk's office of the District Court for the District

of Alaska, Division Number One, in that certain

cause wherein you, the said Dan Katzeek, are plain-

tiff (and defendant in error), and the Alaska

Steamship Company, a corporation, is defendant

(plaintiff in error), then and there to show cause,

if any there be, why judgment in the said writ of

error mentioned should not be corrected, and

speedy justice done to the parties in that behalf.

WITNESS the Honorable WILLIAM HOW-
ARD TAFT, Chief Justice of the Supreme Court

of the United States, this 19 day of February, 1926.

THOS. M. REED,
District Judge.

[Seal] Attest: JOHN H. DUNN,
Clerk of the District Court.
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Due service and receipt of copy of the foregoing

citation admitted this 19 day of February, 1926.

H. B. LEFEVRE,
Of Counsel for Plaintiff (Defendant in Error).

Filed Feb. 19, 1926. [547]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

To the Clerk of the District Court, Juneau, Alaska

:

Kindly prepare a transcript of record in the

above-entitled cause, including therein the follow-

ing papers, to wit:

1. Amended complaint filed February 19, 1925.

2. Demurrer filed March 28, 1925.

3. Order, dated April 4, 1925, overruling de-

murrer.

4. Demurrer filed December 18, 1925.

5. Fourth amended complaint.

6. Fifth amended complaint.

7. Answer.

8. Reply.

9. Record trial proceedings December 18, 1925.

Court Journal 2, page 231 (second minute).

10. Verdict.

11. Judgment.

12. Order, dated January 26, 1926, giving time for

filing bill of exception.

13. Bill of exceptions.

14. Order, dated February 19, 1926, ro original

exhibits.
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15. Petition for writ of error.

16. Assignment of errors.

17. Order allowing petition for writ of error and

[548] fixing amount of bond.

18. Bond on writ of error.

19. Writ of error.

20. Citation on writ of error.

21. This praecipe.

Please prepare said transcript in accordance with

the rules of the United States Circuit Court of

Appeals for the Ninth Circuit and forward it to

that Court in accordance with those rules.

R. E. ROBERTSON,
Attorney for Defendant.

Copy received February 20th, 1926.

H. B. LEFEVRE,
Of Counsel for Plaintiff.

Filed Feb. 20, 1926. [549]

[Title of Court and Cause.]

ORDER EXTENDING TIME TO AND IN-

CLUDING APRIL 7, 1926, TO FILE REC-

ORD AND DOCKET CAUSE.

Now, on this day, for good cause shown, on the

motion of R. E. Robertson, Esquire, attorney for

the Alaska Steamship Company, a corporation,

plaintiff in error and the above-named defendant,—

IT IS HEREBY ORDERED that the time

within which said plaintiff in error shall file the

record and docket this case with the Clerk of the
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United States Circuit Court of Appeals at San
Francisco, California, shall be, and the same is

hereby enlarged and extended to and including

April 7, 1926.

Done in open court this 3d day of March, 1926.

THOS. M. EEED,
District Judge.

O. K.—H. B. LEFEVRE,
Of Counsel for Plaintiff.

R. E. ROBERTSON,
Attorney for Defendant.

Filed Mar. 2, 1926.

Entered Court Journal No. 2, page 354. [550]

In the District Court for the District of Alaska,

Division No. 1, at Juneau.

United States of America,

District of Alaska,

Division No. 1,—ss.

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

I, John H. Dunn, Clerk of the District Court

for the District of Alaska, Division No. 1, hereby

certify that the foregoing and hereto attached 550

pages of typewritten matter, numbered from 1 to

550, both inclusive, constitute a full, true, and com-

plete copy, and the whole thereof, of the record,

as per praecipe of plaintiff in error, on file herein

and made a part hereof, in the cause wherein

Alaska Steamship Company,, a corporation, is

plaintiff in error, and Dan Katzeek, is defendant
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in error, No. 2418-A, as the same appears of record

and on file in my office; and that the said record is

by virtue of a writ of error and citation issued in

this cause, and the return thereof, in accordance

therewith.

I do further certify that the transcript was pre-

pared by me in my office, and that the cost of

preparation, examination and certificate, amount-

ing to Two Hundred and Forty-eight Dollars

($248.00), has been paid to me by counsel for

plaintiff in error.

IN WITNESS WHEREOF I have hereunto set

my hand and the seal of the above-entitled court

this 26th day of March, 1926.

[Seal] JOHN H. DUNN,
Clerk.

Walter B. King.

Deputy.

[Endorsed] : No. 4834. United States Circuit

Court of Appeals for the Ninth Circuit. Alaska

Steamship Company, a Corporation, Plaintiff in

Error, vs. Dan Katzeek, Defendant in Error.

Transcript of Record. Upon Writ of Error to the

United States District Court of the Territory of

Alaska, First Division.

Filed April 2, 1926.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

By Paul P. O'Brien,

Deputy Clerk.
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In the United States Circuit Court of Appeals

for the Ninth Circuit, at San Francisco.

No. 3844.

ALASKA STEAMSHIP COMPANY, a Corpora-

tion,

Plaintiff in Error,

vs.

DANIEL KATZEEK,
Defendant in Error.

STIPULATION OMITTING CERTAIN AS-
SIGNMENTS OF ERROR FROM PRINTED
TRANSCRIPT OF RECORD.

Now, on this day, IT IS STIPULATED AND
AGREED by and between the above-named Alaska

Steamship Company, a corporation, plaintiff in er-

ror, by its attorney, R. E. Roberston, Esquire, and

the above-named Daniel Katzeek, defendant in

error, by his attorney, H. B. LeFevre, Esquire, that

the said Alaska Steamship Company, plaintiff in

error, shall withdraw and not rely upon its certain

assignments of error Nos. I, II, III, IV, V, VI,

IX, X, XII, XIII, XIV, XV, XVI, XVII,

XVIII, XIX, XX, XXI, XXIV, XXXIV, XLIII,

XLVI, LII, LIII, LIV, LV, LVI, LVII, LXVI,
and LXVIII, which were heretofore assigned by

it as error and included by it in its assignment of

errors herein, and said plaintiff in error does

hereby withdraw said assignments of error above

enumerated and its reliance upon them.
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AND IT IS FURTHER HEREBY STIPU-
LATED AND AGREED that none of said assign-

ments of error so specifically eninnerated herein-

above shall be included in the printed record of

this cause on appeal in the above-entitled court,

and that they shall not be included within said

printed record, and that the Clerk of the above-en-

titled Honorable Court shall refrain from including

the said above specifically enimierated assignments

of error in said printed record, and that such, if

any, necessary order to direct and instruct said

Clerk not to include said assignments of error in

said printed record shaU and may be entered upon

this stipulation without further notice to either

of the parties hereto.

Dated at Juneau, Alaska, April 29, 1926.

ALASKA STEAMSHIP COMPANY, a

Corporation,

Plaintiff in Error.

By R. E. ROBERTSON,
Its Attorney of Record.

DANIEL KATZEEK,
Defendant in Error.

By H. B. LEFEVRE,
^ His Attorney of Record.

[Endorsed] : Filed May 7, 1926. F. D. Monck-

ton, Clerk. By Paul P. O'Brien, Deputy Clerk.
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tiff in error) to recover damages for an alleged per-

sonal injurj^ suffered by plaintiff.



We summarize the pleadings as follows:

Fifth Amended Complaint: Plaintiff alleged

that defendant was a corporation and a common

carrier of freight in the coastwise carrying trade

in Alaskan waters and within the jurisdiction of

the lower court, and the owner and operator of the

steamship CORDOVA; that on May 30, 1923, plain-

tiff was an employee of the Haines Packing Com-

pany and, while performing the functions of his

employment with said packing company, was

standing on that company's wharf, which is loca-

ted at the mouth of the Chilkat River near Haines,

Alaska, and within the jurisdiction of the lower

court, and that, while so standing upon said wharf,

defendant's steamship CORDOVA tied up at said

wharf; that upon said steamship was a large steam

boiler consigned to said packing company; that

defendant's employees, for the purpose of unload-

ing the boiler, fastened thereto a lifting cable that

ran through a block or pulley attached to the free

end of the starboard boom; that, when said boiler

was being lifted from its position at the port side

of the forward hatch of said steamship, the pin

of the shackle, which fastened the cable or guy

cable that was used to hold the forward starboard

boom in position, to which boom was suspended

the pulley through which ran the lifting cable that

was fastened to the boiler, broke due to its de-

ficiency and insufficiency and to its lack of strength



to bear the strain of said boiler which defendant's

servants were lifting, together with the inexper-

ience, incompetence and negligence of defendant's

servants operating the winches used to hoist said

boiler; and thereupon said starboard boom guy

flew over the steamship's starboard side and vio-

lently struck plaintiff's body, and with great force

threw him against said steamship's side and

thence into the water, thereby causing plaintiff

great and permanent injuries by bumping his

head against said steamship's side, thereby

cutting and bruising his head and lacerat-

ing his brain, causing him frequent head-

aches and dizziness, inability for prolong-

ed mental concentration and impairment of

hearing and vision, which head injuries are per-

manent and make it probable that plaintiff become

subject to insanity and epilepsy in the future, and

badly spraining all the major articulations of

plaintiff's body, including his shoulders, back, hips,

knees and spinal cord; that the injuries to plain-

tiff's back, hips and pelvic articulations are par-

ticularly severe in that many of the ligaments are

severely ruptured and the result of said sprains

and rupture has caused plaintiff permanent loss of

strength; that the injuries to plaintiff's spinal cord

has caused an anaesthetic area about his right hip

extending to and including the entire area of his

body below the navel; that all of said injuries and
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and are directly due to defendant's negligence in

not providing lifting equipment on said vessel of

sufficient strength to handle said boiler and in

not furnishing experienced operators for moving

said boiler; that plaintiff was without fault, and

that his damage was directly due to said negligence

and fault of defendant and its servants; that at

the time said injuries were inflicted plaintiff was

36 years old, in perfect health and vigor and cap-

able of earning $1500.00 per annum; that due to

defendant's said negligence and fault, plaintiff

has endured great pain and agony, his health is

wrecked, his senses are impaired, he is unable to

perform manual labor or conduct his business, and

his earning capacity is destroyed, and he must en-

dure all said pain and agony, impairment of his

senses, inability to work or conduct his business

and total deprivation of earning capacity through-

out his life; that plaintiff is thereby damaged $30,-

000.00. (P. R. pp. 12-16).

Plaintiff amended his complaint five times.

Necessarily, as will later appear herein, his

(Third) Amended Complaint (P. R. pp. 1-5), and

Fourth Amended Complaint, (P. R. pp. 7-11), as

well as the Fifth Amended Complaint (P. R. pp.

12-16), are set out in verbatim in the record.

The Fifth Amended Complaint was filed after

plaintiff had completed his case in chief (P, R. p.



238) over the objection of the defendant (P. R. p.

241), and made certain changes in Paragraphs III

and IV of the Fourth Amended Complaint (P. R.

pp. 238, 239, 240).

The Fourth Amended Complaint was filed on

December 18, 1925, after the jury had been drawn

(P. R. p 35), and is the same as the (Third)

Amended Complaint with the exception as to Para-

graph IV. (P. R. pp. 29-33).

The defendant's Answer, verified on April 15,

1925, was ordered to stand as the answer to the

Fourth Amended Complaint (P. R. pp. 38-39) and,

later, as the answer to the Fifth Amended Com-

plaint (P. R. p. 242).

Answer: Aside from admitting its corporate

existence and its business as a common carrier

of freight in the coastwise carrying trade in Al-

askan waters, and its ownership and operation of

the steamship CORDOVA,, defendant generally

denied all the allegations of plaintiff's various com-

plaints, and set up as an affirmative defense that

plaintiff, without defendant's knowledge and or

consent and without having any lawful purpose

to accomplish and although having full knowledge

of the danger of so doing and of the risks in-

curred to himself thereby, voluntarily went upon

said wharf and, without looking out for or tak-

ing any precaution against being struck or hit
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by the tackle, gear, or other apparatus with which

said steamship was unloading freight at said

Haines Packing Company wharf, or by said freight

itself, went towards or near the face or front of

said wharf and took such position thereon as to

subject himself to the danger and risk of being

struck by the said freight as it was so being dis-

charged and by the said tackle, gear and equip-

ment as it was so being used in the discharge of said

freight and, unncessarily and without exercising

reasonable, or any, care to protect himself from

being injured and without defendant's knowledge

or consent remained in and occupied said posi-

tion at or near the face of said wharf, and that,

while in said position, plaintiff was struck by said

tackle, gear or equipment, without defendant's

fault, and that the injuries, if any, sustained by

him therefrom were entirely due to his own fault

and negligence in so having gone upon and taken

and occupied said position upon said wharf (P. R.

pp. 17-19).

Reply : Plaintiff denied that he voluntarily

went upon the Haines Packing Company's wharf

without defendant's knowledge and or consent and

without having any lawful purpose while said

steamship was unloading freight, as alleged in

said affirmative defense, and averred that he went

upon said wharf in pursuance of his legitimate

functions for the purpose of lawfully performing



the same and with defendant's full knowledge and

consent, and denied that he had knowledge of the

danger and risks incurred to himself by perform-

ing his said legitimate functions, as alleged in his

complaint, and averred that he was without fault

and that the injuries he sustained were due solely

to defendant's negligence. He also generally de-

nied each and every allegation set out in said

affirmative defense. (P. R. pp. 20-21).

EVIDENCE.

The evidence disclosed that on May 30, 1923,

the defendant's steamship CORDOVA called at

the cannery of the Haines Packing Company, some-

times known as "Tim Vogel's Cannery" (P. R. pp.

151, 283), at Letnikof Cove, Alaska, arriving there

at 7:40 o'clock in the evening (P. R. pp. 283, 284)

;

that that was the first time, at least since 1922,

that the CORDOVA had stopped at that dock (P.

R. pp. 397, 417), although on the same day in the

morning she had started to go in there but had not

landed on account of the stage of the tide (P. R.

pp. 283, 284), and that, at least since 1922 up

until the date of the trial on December 22, 1925,

she had only been in to that dock two times and

had never taken freight into the dock for any-

body other than for the Haines Packing Company

or Tim Vogel (P. R. p. 408).
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While the plaintiff alleged that he was an

employe of the Haines Packing Company and that,

while performing the functions of his employment,

he was injured while standing on said dock (P. R.

pp. 12, 13), he testified that when the boat came

in he was simply taking a walk (P. R. p. 41) and

that it was after the quitting time of his work

when the boat called at the dock (P. R. p. 52) and

he went down to the dock and helped haul the

headline over onto a mooring pile (P. R. p. 42)

and the stern line over a mooring pile (P. R. pp.

80, 81).

The plaintiff did not claim in his pleading to

have been an employee of the defendant and no-

where claimed that he was requested to help pull

the vessel's mooring lines across the dock and up

on to the mooring piles, although he claimed that

"every time the steamer landed there, some of

the people always give us a job to work aboard

the steamer" (P. R. p. 53). Apparently he did

not mean this particular steamer (P. R. p. 53) as

the evidence is very clear that it had never been

there before, at least since 1922 (P. R. pp. 397,

417). He himself said that all the work he did

was to help pull in the head and stern lines and

place them over the piles (P. R. pp. 80, 81).

The mooring pile over which the stern line

was placed was at the back of the dock (P. R. pp.

154, 155) and was forward only nine feet eleven
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inches of the alley-way (P. R. p, 252) down which

plaintiff came to the wharf (P. R. p. 75). He

was somewhere near the face or the edge of the

dock when he got hurt (P. R. pp. 71, 267). The

dock was eighty-nine feet six inches long and only

thirty-five feet wide (P. R. pp. 249-251). At the

time the warning was given the freight clerk with

some other men moved back to the face of the ware-

house (P. R. p. 266).

While he is corroborated as to having helped

take these two lines by the witnesses Perrin (P. R.

p. 153) and Allen (P. R. p. 170), yet some question

might be raised as to whether or not plaintiff even

did that work. (P. R. pp. 268, 276, 377, 378).

Assuming, however, that he did help with

these lines, the evidence indisputably shows that

the accident occurred not less than ten minutes

after the vessel had landed at the dock. Captain

Simpson, the master of the vessel, said that the

accident happened about ten or twelve minutes

after he landed at the dock (P. R. p. 303) ; Mabry,

the chief officer, said from ten to perhaps fifteen

minutes (P. R. p. 379) ; Guptil, the purser, who

was within ten feet of the place where the shackle

broke (P. R. p. 401) said it must have been at

least fifteen minutes after the ship landed (P. R.

pp. 398, 402, 409) ; McDonald, the second-mate,

said, around fifteen or twenty minutes (P. R. p.

426).
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Not only did the plaintiff not contend that

he was defendant's employee (P. R. p. 12) but

very evidently the defendant neither employed nor

contemplated employing him for any purpose what-

ever while its ship was at the dock; in fact it had

no need to do so (P. R. p. 399). He was not per-

forming any duties with reference to the discharg-

ing of the boiler or the cargo from the ship, but

was merely a spectator (P. R. pp. 269, 276). The

ship did not discharge or take on any passengers

at the cannery and did not employ any men at

that dock for any purpose whatsoever (P. R. p.

298). Plaintiff was not assisting in the work of

the ship at the time of the accident or doing any

other kind of work on the dock (P. R. pp. 377,

378). The ship had no longshore payroll or any

other kind of a payroll on that trip to Letnikof

Cove and paid off nobody for any purpose what-

soever there (P. R. pp. 417, 418). Very apparently

the plaintiff was simply standing on the dock look-

ing on, not working (P. R. p. 407), or, as put by

one witness, simply ''rubber-necking" (P. R. p.

444) and was not doing any work around the

dock at the time the ship tied up there (P. R. p.

392). In fact nobody was working for the ship

on the dock (P. R. 444, 445, 448).

Plaintiff himself corroborated the defendant's

witnesses in that he was not doing any work there

at the time of the accident. All the work that
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he himself claimed to have done was to help pull

in and put over the piles the headline and stern

line (P. R. p. 81). After that, he said: "When
I put this stern line on the pile I stood on the

wharf while the steamer was landing," and, "I

never went no place else." (P. R. p. 81).

He could see where the boiler was lying and

he kept his eyes on the man or men working around

the boiler (P. R. p. 44, 45, 82) ; in fact, he claim-

ed to have told his witness Allen to watch the

winchman's eyes (P. R. p. 44), and he said: *'I

was there at the dock and I see everything with

my own eyes." (P. R. p. 83).

According to plaintiff's witness Perrin, who

also could see what was taking place about the

boiler (P. R. p. 136) and who, with plaintiff and the

latter's witness Allen, took the lines (P. R. p. 151),

plaintiff was simply alongside of Allen doing

nothing at the time of the accident, and they were

watching the boiler that was going to be lifted

up, and plaintiff was standing there with him also

watching, and it was daylight, and everything was

in plain sight, and plaintiff was where he could

see everything (P. R. pp. 157, 158).

At the time it was daylight and he could see

everything plainly (P. R. p. 81). There is no ques-

tion that it was light (P. R. p. 407) as in Alaska
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during that season of the year daylight exists at

that hour of the day (P. R. p. 261).

Plaintiff's witness Allen, who was standing

closely alongside plaintiff when the accident hap-

pened, said that the plaintiff told him to look at

the winchman's eyes (P. R. pp. 170, 171). Allen

did not pretend that either he or the plaintiff was

doing anything other than simply standing there

watching the preparations on the boat to unload

the boiler. He was in a good position to know

what the plaintiff was doing as he said that the

plaintiff was standing so close to him on his left

side that he could feel him (P. R. p. 178), and

that when the plaintiff told him about the winch-

man's eyes, he looked at them to see (P. R. p. 179).

Plaintiff's witness Watson, who also stated

that plaintiff and the latter's witness Allen were

standing near together on the dock (P. R. p. 189),

apparently was doing what the others were, sim-

ply watching the preparations to unload the boiler

(P. R. p. 202).

As to just how the accident happened, other

than that the shackle or its pin broke (P. R. pp.

347, 376, 439, 441, 442, 443), is in doubt as the

shackle could not be found (P. R. pp. 347, 382, 384,

389). The gear used for discharging the boiler

was similar to that used on other ships (P. R. p.

263, 423) ; capable of lifting at least five tons (P.
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K. p. 292) ; suitable and seamanlike gear for the

purpose Oi lifting the boiler (P. R. p. 293) ; suffi-

cient to lift the boiler (P. R. p. 365), and actually

did lift it (P. R. pp. 365, 424).

The gear had been used to lift a weight of

at least equal weight prior to the accident (P. R.

pp. 338-390), and was in good condition (P. R. p.

375). The shackle, which apparently broke, was

capable of lifting a dead weight of probably ten

tons (P. R. p. 299) and was in first class condi-

tion (P. R. p. 375). The government test of maxi-

mum strength in pounds of the kind of shackle that

broke was 55,200 pounds (P. R. p. 396). The gear

was such as was used aboard such steamers as

the CORDOVA for the unloading and loading of

cargo (P. R. p. 423) and had a carrying capacity

of a weight greater than the boiler (P. R. pp. 292,

434).

There was no incompetency in the winch

driver or in his method of handling the load (P. R.

pp. 294-297). The winchman was competent (P. R.

p. 429) and did his work in a competent manner

(P. R. pp. 436, 437), and was experienced (P. R.

p. 451). The unloading of the freight was done

in a competent seamanlike way (P. R. p. 448).

Plaintiff claimed no warning was given (P. R.

pp. 44, 484, 485). Contrarily defendant claimed

that warning was given (P. R. pp. 378, 392, 438,
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460), but, in any event, the plaintiff was watch-

ing the work himself (P. R. pp. 44, 45, 82, 83, 136,

157, 158, 170, 171, 179).

Plaintiff alleged that the starboard boom guy

was the object that hit him (P. R. p. 14). The

evidence showed that plaintiff was hit by the guy

or pennant (P. R. pp. 268, 347, 418, 419).

While the learned trial Court refused to per-

mit the defendant's witness to answer a direct

question as to whether or not he expected that

the shackle or its pin would break (P. R. p. 443),

we submit that the unexpectedness of the accident

is clearly exhibited by the whole record.

A brief resume of the evidence, as we view

it, is: Plaintiff while standing on the wharf as

an idle bystander watching, out of curiosity, the

work of unloading or preparing to unload a heavy

piece of machinery from the ship, was unfortun-

ately hurt by being swept around and thrown

against the ship's side and thence into the water

by the pennant or guy that ran to the boom and

which in turn was fastened to the ship by a

shackle, the pin of which shackle or the shackle

itself unexpectedly and accidentally broke.

JUDGMENT,

Trial was had before a jury which returned

a verdict in favor of plaintiff for $5,000.00, upon

which judgment was entered January 21, 1926
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(P. R. pp. 23, 24). From the judgment a writ

of error has been prosecuted to this court (P. R.

pp. 557, 558).

ASSIGNMENTS OF ERROR.

VII.

The Court erred in permitting plaintiff's wit-

ness Steve Perrin, over defendant's objection, to

answer the question, "After the men finished put-

ting in a new one, what did they do, do you know?"

To which said witness answered, ''After they re-

place this new one into the broken one, they try

to lift this boiler up again. When they was haul-

ing up the boiler even with the wharf, they kind

of come back again, back and forth, the boiler is

working back and forth all the time. When it

come up the second time level with the wharf,

going back and forth, that thing broke again. While

this boiler dropped on top of the deck, everything

was loose, all the lines that was fastened up, was

piled up on top of the boiler, big part of it. I,

when I see that accident, I move right off back

to the cannery. I was afraid to stand around."

(P. R. p. 534).

VIII.

The Court erred in permitting plaintiff's wit-

ness Steve Perrin, over defendant's objection to

answer the question, ''Now, will you tell the jury

the particular line that broke when the boiler fell
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the second time?" To which the witness answered,

'There is two little lines which is carried on the

boat. Those two lines meet below. There is a

hook on it which is fastened to the boiler, and one

of the lines which leads to the mast is the one that

broke." (P. R. p. 534).

XXII.

The Court erred in refusing to permit de-

fendant's witness William McDonald to answer

the question propounded to him on behalf of the

defendant, ''Well, state whether or not you were

surprised or had expected that the pin or shackle

would break there." (P. R. p. 535).

XXV.

The Court erred in refusing to strike, on de-

fendant's motion, at the conclusion of plaintiff's

case, the testimony of plaintiff's witness Steve

Perrin contained in his answer, "After they re-

place this new one into the broken one, they try

to lift this boiler up again. When they was haul-

ing up the boiler even with the wharf, they kind

of come back again, back and forth, the boiler is

working back and forth all the time. When it

come up the second time level with the wharf,

going back and forth, that thing broke again.

While this boiler dropped on top of the deck,

everything was loose, all the lines that was fast-

ened up, was piled up on top of the boiler, big
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part of it. I, when I see that accident, I moved

right off back to the cannery. I was afraid to

stand around/' given in response to the question,

**After the men finished putting in a new one,

what did they do, do you know?" and in his an-

swer, 'There is two lines meet below. There is a

hook on it which fastened to the boiler, and one

of the lines which leads to the mast is the one

that broke," given in response to the question,

''Now, will you tell the jury the particular line

that broke when the boiler fell the second time?"

(P. R. pp. 535, 536).

XXVI.

The Court erred in refusing to dismiss plain-

tiff's action on defendant's motion on the ground

that the Court had no jurisdiction of said cause

of action. (P. R. p. 536).

XXVII.

The Court erred in permitting the plaintiff,

over defendant's objection, to file his fourth amend-

ed complaint. (P. R. p. 536).

XXVIII.

The Court erred in permitting the plaintiff,

over defendant's objection, to file his fifth amend-

ed complaint. (P. R. p. 536).

XXIX.

The Court erred in denying defendant's mo-

tion that was filed herein on March 7, 1925, which
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motion was submitted to plaintiff's amended com-

plaint, filed herein on February 19, 1925, and to

his fourth and fifth amended complaints. (P. R. p.

536, 537).

XXX.

The Court erred in refusing to require plain-

tiff to furnish defendant with the particulars as

requested in defendant's demand for bill of par-

ticulars (P. R. 537).

XXXI.

The Court erred in overruling defendant's de-

murrer that was filed herein on March 28, 1925.

(P. R. p. 537).

XXXII.

The Court erred in overruling defendant's

demurrer that was filed herein on December 18,

1925, and that was submitted to plaintiff's fourth

and fifth amended complaints. (P. R. p. 537).

XXXIII.

The Court erred in refusing defendant's mo-

tion to direct the jury to return a verdict for the

defendant and against the plaintiff (P. R. p. 537).

XXXV.

The Court erred in failing and refusing to

give defendant's Requested Instruction No. 1, to

wit:
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*'You are instructed that, before you would

be warranted in finding the Alaska Steamship

Company negligent in this case, the plaintiff Kat-

zeek must prove by a preponderance of the evi-

dence: First, that the defendant Alaska Steamship

Company, at the time that plaintiff Katzeek re-

ceived such, if any, injuries as he sustained, owed

a duty to Katzeek to protect Katzeek from such,

if any, injuries; and second, that the defendant

Alaska Steamship Company failed to perform

such, if any, duty; and third, that Katzeek, as a

result of the failure, if any, of the defendant Al-

aska Steamship Company to perform such, if any,

duty that it owed to Katzeek, received such, if any,

injuries." (P. R. pp. 537, 538).

XXXVI.

The Court erred in failing and refusing to

give defendant's Requested Instruction No. II, to

wit:

'The plaintiff Katzeek admits that, at the

time that he received the injuries of which he com-

plains, he was simply standing upon the dock

watching the persons aboard the S. S. 'Cordova'

unload the boiler from that vessel on to the dock,

and, in fact, by his pleadings, he does not contend

that at that time he was an employee of the Alaska

Steamship Company. You are therefore instructed

that the defendant Alaska Steamship Company

owed no duty to Katzeek in the unloading of said



22

boiler other than to not willfully or wantonly in-

jure him or to not willfully or wantonly cause him

to be injured." (P. R. p. 538).

XXXVII.

The Court erred in failing and refusing to

give defendant's Requested Instruction No. Ill, to

wit:

*'You are instructed that 'wantonly' means

'without regard to the rights of others; malicious;

a wrongful act done on purpose without just cause

or excuse; reckless; grossly careless'; and that

'willfully' means 'designedly; purposely.'" (P. R.

pp. 538, 539).

XXXVIII.

The Court erred in failing and refusing to

give defendant's Requested Instruction No. IV,

to wit:

"You are instructed that the burden of proof

is upon the plaintiff Katzeek to show by a pre-

ponderance of the evidence that the defendant

Alaska Steamship Company was wantonly or will-

fully negligent and that by reason thereof he, Kat-

zeek, was injured." (P. R. p. 539).

XXXIX.

The Court erred in failing and refusing to

give defendant's Requested Instruction No. V to

wit:
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*Tou are instructed that no legal obligation

rested upon the defendant Alaska Steamship Com-

pany, or its servants, to refrain from unloading

the boiler at the Haines Packing Company's dock

on the day in question simply because of the fact

that there were persons standing upon said dock

at the time that it commenced to unload or was

unloading said boiler." (P. R. p. 539).

XL.

The Court erred in failing and refusing to

give defendant's Requested Instruction No. VI, to

wit:

*'You are instructed that the defendant Alaska

Steamship Company, at the time that it started

to unload or was unloading the boiler at the Haines

Packing Company's Dock, was under no duty to

bystanders or spectators on said dock other than

not to wantonly or willfully injure them or wan-

tonly or willfully cause them to be injured while

unloading said boiler." (P. R. pp. 539, 540).

XLI.

The Court erred in failing and refusing to

give defendant's Requested Instruction No. VII,

to wit

:

**You are instructed that even though you

should find from a preponderance of the evidence

that plaintiff Katzeek was an employee of the

Haines Packing Company at the time that he re-
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ceived the injuries, if any, of which he complains,

and that as such employee he went upon said dock

to perform a duty imposed upon him by such, if

any, employment, and that that duty, if any, was

to help take the lines to moor the S. S. 'Cordova'

as she landed at said dock, and that he did so help

take said lines, yet the burden remains upon the

plaintiff Katzeek to prove by a preponderance of

the evidence that the defendant Alaska Steamship

Company, or its servants, wantonly and willfully

injured him or wantonly and willfully caused him

to be injured, and, unless you find that the plain-

tiff Katzeek has upheld that burden, you should

return a verdict for the defendant Alaska Steam-

ship Company." (P. R. p. 540).

XLII.

The Court erred in failing and refusing to

give defendant's Requested Instruction No. VIII,

to wit:

''You are instructed that the burden is upon

the plaintiff Katzeek to prove by a preponderance

of the evidence that the defendant Alaska Steam-

ship Company had knowledge, prior to the time

that Katzeek received the injuries, if any, which

he sustained, of the defectiveness of the shackle or

of the pin thereof, and that, unless he has sus-

tained that burden, then your verdict should be for

the defendant Alaska Steamship Company." (P. R.

pp. 540, 541).
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XLIV.

The Court erred in failing and refusing to

give defendant's Requested Instruction No. XI, to

wit:

"You are instructed that if you find from a

preponderance of the evidence that the plaintiff

Katzeek, while he was on the dock watching, as

he admits, the defendant Alaska Steamship Com-

pany's servants unloading or preparing to unload

the boiler, either knew or ought to have known

that there was danger in standing on said dock

while said work was going on but that he volun-

tarily continued to stand there, and that while

so standing there he received the injuries, if any,

of which he complains, then you should return a

verdict for the defendant in this case." (P. R.

p. 541).

XLV.

The Court erred in failing and refusing to

give defendant's Requested Instruction No. XII,

to wit:

''You are instructed that the defendant Alaska

Steamship Company was not an insurer of the

personal safety of the plaintiff Katzeek, while he

was standing on the Haines Packing Company's

dock, and that the only duty which it owed to him,

while it was unloading the boiler over that dock,

was to refrain from willfully or wantonly injuring
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him or willfully or wantonly causing him to be

injured." (P. R. pp. 541, 542).

XLVII.

The Court erred in failing and refusing to

give defendant's Requested Instruction No. XIV,

to wit:

"The plaintiff Katzeek admits that at the time

that he was struck by the guy or pennant that

he was standing on the dock watching the man

on the S. S. 'Cordova' unload or start to unload

the boiler from the ship on to the dock. You are

instructed that the burden is upon Katzeek to

prove by a preponderance of the evidence that at

said time and place he was then and there and in

that manner performing some duty required of

him by his employment, if any, with the Haines

Packing Company." (P. R. p. 542).

XLVIII.

The Court erred in failing and refusing to

give defendant's Requested Instruction No. XV,

to wit:

"You are instructed that the fact, if you so

find, that, after Katzeek was struck, if you so

find, by the guy or pennant, the boiler fell while

being unloaded because a rope or some other piece

of gear gave way or broke, is not evidence that

the defendant Alaska Steamship Company was neg-

ligent at the time that Katzeek received the in-
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juries, if any, of which he complains. (P. R. pp.

542, 543).

XLIX.

The Court erred in failing and refusing to

give defendant's Requested Instruction No. XVI,

to wit:

**You are instructed that the fact, if you so

find, that after Katzeek was struck, if you so

find, by the guy or pennant, the boiler fell while

being unloaded because a rope or some other piece

of gear gave way or broke, is not evidence that

the defendant Alaska Steamship Company had

any knowledge or notice, prior to the breaking

thereof, that the pin in the shackle, which is claim-

ed to have broken at the time that Katzeek was

so struck, was defective." (P. R. p. 543).

L.

The Court erred in failing and refusing to

give defendant's Requested Instruction No. XVII,

to wit:

"You are instructed that the burden is on the

plaintiff Katzeek to prove the extent of the in-

juries, if any, that he sustained and also the

amount of damages, if any, to which he is en-

titled; and that he must prove the same by a pre-

ponderance of the evidence." (P. R. p. 543).

LVIII.

The Court erred in failing and refusing to
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give defendant's supplemental Requested Instruc-

tion No. V, to wit

:

"You are instructed that the defendant Alaska

Steamship Company was under no duty to give

warning by outcry or otherwise to the plaintiff

Katzeek prior to the time that it unloaded or

started to unload the boiler from the deck of the

steamer '^Cordova" onto the dock of the Haines

Packing Company if at the time or prior to that

time that it or its servants started to unload said

boiler the plaintiff Katzeek was standing on the

dock watching what, if anything, was taking place

with reference to the unloading or starting to un-

load said boiler." (P. R. p. 544).

LIX.

The Court erred in giving, over defendant's

objection its Instruction No. II, to wit:

"You are instructed that this action is brought

by the plaintiff against the defendant to recover

a judgment against the defendant for injuries to

his person, alleged to have been caused to the plain-

tiff while he was properly upon the wharf of the

Haines Packing Company near Haines, Alaska,

on the 30th day of May, 1923, by and through the

negligence of the defendant company in failing to

provide lifting gear of sufficient strength to lift

the boiler consigned to the Haines Packing Com-

pany and unload the same; and failing to provide
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experienced and competent employees to operate

the winches used to hoist the said boiler, whereby

the plaintiff was injured." (P. R. pp. 544, 545).

LX.

The Court erred in giving, over defendant's

objection, its Instruction No. V, to wit:

''You are instructed that the basis of this

action on the part of the plaintiff, as alleged in

the complaint, is the negligence of the defendant,

in failing to provide lifting equipment on the steam-

ship 'Cordova' of sufficient strength to handle the

boiler conveyed by the steamship to the Haines

Packing Company, and in failing to furnish ex-

perienced operators for moving the said boiler,

whereby the pin of the shackle, holding the line

of the boom and hoisting apparatus, broke and

struck the plaintiff, thereby injuring him.

"I instruct you that negligence is the want of

due care; that is to say, it is the failure to do

something that a person reasonably careful and

prudent would have done, or the doing of some-

thing that a reasonably careful and prudent per-

son would not have done under the circumstances

surrounding the case. It is the want of that due

care which an ordinarily prudent person would

use in the particular situation. Care and negli-

gence are relative terms and should be proportioned

to the danger reasonably to be apprehended from
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the circumstances surrounding the case under in-

quiry. The expression 'Care of an ordinarily pru-

dent person' means, in law, that a person must be

careful as an ordinarily prudent person, having

due regard for the rights, welfare and safety of

others, would be in the particular case being in-

quired into. The surrounding facts and circum-

stances are of controlling importance. What may
be deemed ordinary or due care in one case, may
under different circumstances and surroundings,

be negligence. Negligence is, therefore, relative

and comparative—a legal duty we owe to others

is the accepted standard, and that duty is meas-

ured by the exigencies of the occasion. The more

eminent the danger, the higher degree of care

required. In the last analysis, it is the knowledge

of the peril that is the basic element of the duty

and in any particular case the care is proportionate

to the knowledge, actual or imputed, of the danger

flowing from the act performed. What would be

extreme care under one kind of knowledge and

one state of circumstances would be gross negli-

gence under a different knowledge and in changed

circumstances. When danger is foreseen, the duty

imposed is to adopt every possible precaution to

avoid an injury thereby." (P. R. pp. 545, 546).

LXI.

The Court erred in giving, over the defend-

ant's objection, its Instruction No. VII, to wit

:
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"As before stated to you, it is not every in-

jury to a person, occasioned by another, that is

actionable. As stated, the basis of this action

is negligence and not until negligence is proved

by a preponderance of the evidence, by the party

alleging it, as alleged, can the jury find that there

v^^as negligence in the act complained of. There-

fore, you cannot find for the plaintiff in this ac-

tion unles you find, from a preponderance of the

evidence, that the plaintiff was injured, as alleged

in the complaint and that the injury was oc-

casioned by the negligence of the defendant, as

alleged therein. It devolves upon the plaintiff to

trace the cause of his injury directly to the failure

or neglect of the defendant, and to do this he must

establish by evidence or circumstances from which

it may be fairly inferred that there is a reason-

able probability that the accident resulted from the

want of the precaution which the defendant might

or ought to have resorted to, as alleged in the com-

plaint.

''You are instructed that the mere fact, if you

so find from the preponderance of the evidence,

that some part of the gear or tackle which in this

particular case is claimed to have been the pin

in the shackle that held the pulley through which

it is claimed ran the guy line of the starboard

boom on the steamship 'Cordova,' broke, and that

thereupon the guy or pennant struck the plaintiff
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and injured him, throwing him against the side

of said steamship and thence into the water, or

in any manner, does not of itself prove that the

defendant, or any of its officers or servants, was

negligent; nor does the mere fact that the said

pin or shackle, if you so find from a preponderance

of the evidence, was defective, prove, of itself, that

the defendant or its officers or servants was negli-

gent, as alleged in the complaint." (P. R. pp. 546,

547, 548).

LXII.

The Court erred in giving, over defendant's

objection, it's Instruction No. VII, to wit:

"I charge you further that the plaintiff al-

leges that he was an employee of the Haines Pack-

ing Company, the admitted owner of the dock

on which he claims to have been injured; that he

was on the dock at the time of the injury in pur-

suance of his employment. If he was on the dock

in pursuance of his employment, or if such dock

was customarily used by the plaintiff and others

as a public dock, by permission express or implied,

of the Haines Packing Company, he was, at the

time of the accident, rightfully upon said dock,

and if he was injured while thereon, through the

negligence of the defendant, as I have heretofore

instructed you, then he is entitled to recover dam-

ages for such injury, provided that you find that

such injury occurred through the negligence of the
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defendant, as alleged in the complaint, and that

at the time of his injury he himself was not guilty

of negligence contributing thereto." (P. R. p. 548).

LXIII. (XLIII.)

The Court erred in giving, over defendant's

objection, its Instruction No. Vlll-b, to wit:

''You are instructed that the burden is on

the plaintiff Katzeek to prove the extent of the

injuries, if any, that he sustained; and that he

must prove the same by a preponderance of the

evidence." (P. R. p. 548).

LXIV. (XLIV.)

The Court erred in giving, over defendant's

objection, its Instruction No. IX, to wit:

*'I further instruct you that it is the duty

of everyone to investigate, inspect and test the in-

strumentalities maintained by him, guided in so

doing by the knowledge that common experience

offers with respect to the possibility of peril. Every

peril need not be discovered, for no man is an in-

surer of the safety of others. There may be latent

or hidden perils which may not be discovered by

due investigation and inspection and testing of the

instrumentalities used and maintained by the

actor. If common experience has demonstrated

that danger lurks in the method adopted or in the

instrumentality maintained by a person, he rests

under the obligation of ascertaining the peril and
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taking such reasonable precautions as an ordi-

narily prudent man would under the circumstances

take to avoid injury therefrom.

*'I instruct you that to some extent one may
rely upon the fact that an instrumentality used by

him is such as is ordinarily used for the purpose

intended, but this fact of itself is not sufficient to

relieve the user of such instrumentality from the

duty of inspection, such as an ordinarily prudent

person would use under all the circumstances, hav-

ing in view the perils resulting from such use.

"Therefore, in this case, if you find, from the

evidence, that the instrumentality used by the de-

fendant in hoisting the boiler, was of a capacity

sufficient to handle a boiler of the weight of the

boiler mentioned in the complaint, that fact may
be taken into consideration in determining whether

the defendant used due care in using such hoist-

ing apparatus; but the fact that it was commonly

used for such purpose would not, of itself, relieve

the defendant from due inspection of the instru-

mentality so used, if a reasonably prudent person

would have anticipated danger or peril from its

use, without such examination or inspection." (P. R.

pp. 549, 550).

LXV.

The Court erred in giving, over defendant's

objection, its Instruction XII, to wit:
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"You are instructed that the plaintiff sues

and contends for damages for pain and suffering.

You are instructed that pain and suffering is an

element of damages which the law recognizes; and

if you believe from the evidence in this case that

the plaintiff is entitled to recover from the defend-

ant any sum on account of pain and suffering

resulting from the injury alleged and stated in the

complaint and that such injury occurred through

the negligence of the defendant and that the plain-

tiff had not been guilty of contributory negligence,

as alleged by the defendant, then the amount of

such recovery is left by the law to the enlightened

consciences of you impartial jurors. You are in-

structed that if you find that the plaintiff is en-

titled to recover under the evidence and the rules

of law given you, you will be authorized to find

such amount of damages as would compensate him

for his physical and mental pain which he has

endured as a direct and proximate cause of the

defendant's negligence, if you find that the de-

fendant was negligent. If you find that he has

suffered pain, mental and physical, you would then

be authorized to allow him compensation for such

future mental or physical pain and suffering.

"You are instructed that a person who has

received an injury through the negligence of an-

other can have but one right of action. When he

comes before a jury once, that is the end of his
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case; and, therefore, if he is entitled to recover

at all, he is entitled to recover for injuries which

he had received in the past as well as that which

he endures at present and also those which he is

likely to endure in the future, so far as they are

discovered in the complaint and shown by the evi-

dence.

"There is no rule by which you can calculate

the amount. The law leaves it to your sound

judgment as to what the plaintiff is entitled to

recover in money, if you find that he is entitled to

recover, because the law knows only to compensate

in money. What he ought to receive for his pain

and suffering, what he has endured or will endure

in the future is for you to determine.

"You are further instructed that in determ-

ining the extent to which the earning capacity of

the plaintiff has been impaired by his injury, if

you find that he has received an injury and his

earning capacity had been impaired, you may
take into consideration, if you see fit, what he

has been earning in the immediate past as de-

termining the probability of what his earnings

would have been in the future, if he had not re-

ceived the injury, together with his present and

future earning capacity, and, in this connection,

you will consider the physical condition of the

plaintiff at the time of the injury and what it would
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have been but for his injury." (P. R. pp. 550, 551,

552).

LXVII.

The Court erred in giving, over defendant's

objection, its Instruction No. XIV, to v^it:

*'You are instructed that you are not author-

ized in this case to fix the amount of recovery by

the plaintiff, if you find that he is entitled to re-

cover, by reducing it to a mere matter of mathe-

matical computation. The amount, if any, recov-

ered by the plaintiff in this case, cannot be meas-

ured by taking a sum the interest on which will

produce the amount, if any, previously earned by

the plaintiff. But you are instructed that an

award for prospective damages is similar to a pay-

ment in advance and in fixing the amount, if any,

of the recovery by the plaintiff Katzeek in this

case, if you find that he is entitled to recover, that

amount should be reduced to its present worth.

And you are not entitled to consider the plaintiff's

wealth or poverty or any evidence relative to his

supporting his wife or children or any other rela-

tives.

''You are further not to allow the plaintiff

any punitive or exemplary damages; that is to say;

no damages can be imposed in this case as a pun-

ishment upon the Alaska Steamship Company, even

though you should find that the plaintiff sustained

injuries through the negligence of that company.
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or its servants. In other words, the damages, if

any, in this case cannot be exemplary; that is,

given by w^ay of example or punishment, but must

be limited to actual or compensatory damages; and

in estimating their amount, you should take into

consideration the monetary loss, if any, sustained

by plaintiff through inability to work during the

periods of his incapacity and probable incapacity

alleged in the complaint, also the condition of his

health, and physical ability to labor, before the

accident complained of, as compared with the pres-

ent condition thereof, and how far the injury is

probably permanent in its character and results,

as well as the physical and mental suffering he has

suffered, if any, by reason of the injury; and you

will allow such damages as in your opinion will

fairly and justly compensate plaintiff for all the

injury and loss and suffering, physical and mental,

sustained by him as the direct and approximate

results of the accident, not to exceed the amount

demanded in the complaint." (P. R. pp. 552, 553).

LXIX.

The Court erred in receiving and filing herein

the verdict of the jury in favor of the plaintiff and

against the defendant. (P. R. p. 553).

LXX.

The Court erred in refusing to allow defend-

ant's motion for a new trial. (P. R. p. 553).
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LXXI.

The Court erred in entering judgment herein

in favor of the plaintiff and against the defendant

which said judgment was entered herein on Janu-

ary 21, 1926, in favor of the plaintiff and against

the defendant for the sum of Five Thousand ($5,-

000.00) Dollars. (P. R. p. 554).

POINTS

The asssignments are more numerous than we
would prefer but we have not felt justified in

omitting to call any of them to the attention of

this Honorable Court because, in our view, they

clearly show that, throughout the case, from its

inception with plaintiff's pleadings until its close

with the entry of judgment against defendant, an

erroneous theory of the law was mistakenly ap-

plied to the case by the learned Trial Court. A
discussion of these various errors will readily

demonstrate, we believe, that thereby defendant

has been prejudiced to its material injury. This

discussion, while somewhat lengthy, will bring

these assignments, logically as we urge, within the

scope of a comparatively few legal principles, viz.

:

1. Evidence of accidents occurring subse-

quently to the accident by which plaintiff was in-

jured was inadmissible. (Assignments VII, VIII,

XXV, XLVIII, XLIX, P. R. pp. 534, 535, 542,

543).
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2. Evidence of the unexpectedness of the ac-

cident was properly admissible. (Assignment

XXII, P. R. p. 535).

3. Plaintiff had the burden to prove the ex-

tent of his injuries and the amount of his dam-

ages. (Assignments L, LXIII [XLIII], P. R. pp.

543, 548).

4. Instructions must be based upon evidence

and pleadings and not upon abstract propositions

of law. (Assignments LIX, LX, LXII, P. R. pp.

544, 545, 548).

5. Defendant was entitled to know the par-

ticulars as to plaintiff's employment and as to

where plaintiff was at the time that he was in-

jured. (Assignments XXIX, XXX, pp. 536, 537).

6. Plaintiffs's complaint did not state facts

sufficient to constitute a cause of action.

(A) A fifth amended complaint which
is deficient in its failure to state facts in the

same respect as the fourth and third amended
complaint is not entitled to be filed. (Assign-
ments XXVII, XXVIII, P. R. p. 536).

(B) A complaint which fails to state

facts sufficient to constitute a cause of action

is subject to demurrer under the Alaskan
statute. (Assignments XXXI, XXXII, P. R.

p. 537).

7. The evidence failed to disclose a cause of

action in favor of plaintiff and against defendant.
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(A) Defendant owed no duty to plain-

tiff in the unloading or in the preparing to

unload the boiler other than not to wilfuly

or wantonly injure plaintiff or to not wil-

fully or wantonly cause him to be injured.

(Assignments XXXV, XXXVI, XXXVII,
XXXVIII, XXXIX, XL, XLI, XLII, XLIV,
XLV, XLVII, LVIII, LX, LXI, LXII, LXIV
[XLIV], LXV, LXVII, P. R. pp. 537 to 542,

544 to 550, 552.)

(B) Defendant was not guilty of negli-

gence.

8. The jury should have been instructed to

return a verdict in defendant's favor. (Assign-

ments XXXIII, LXIX, LXX, LXXI, P. R. pp.

537, 553.)

ARGUMENT

I.

EVIDENCE OF ACCIDENTS OCCURRING
SUBSEQUENTLY TO THE ACCIDENT BY
WHICH PLAINTIFF WAS INJURED

WAS INADMISSIBLE.

Over defendant's objection the Court per-

mitted plaintiff's witness Perrin to answer the

question, ''After the men finished putting in a new

one, what did they do, do you know?" To which

said witness answered, "After they replace this

new one into the broken one, they try to lift this

boiler up again. When they was hauling up the

boiler even with the wharf, they kind of come back
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again, back and forth, the boiler is working back

and forth all the time. When it come up the sec-

ond time level with the wharf, going back and

forth, that thing broke again. While this boiler

dropped on top of the deck, everything was loose,

all the lines that was fastened up, was piled up

on top of the boiler, big part of it. I, when I see

that accident, I move right off back to the can-

nery. I was afraid to stand around." (Assign-

ment VII, P. R. p. 534; 145).

The Court also permitted the same witness,

over the defendant's objection, to answer the ques-

tion, "Now, will you tell the jury the particular

line that broke when the boiler fell the second

time?" To which said witness answered, "There

is two little lines which is carried on the boat. Those

two lines meet below. There is a hook on it which

is fastened to the boiler, and one of the lines which

leads to the mast is the one that broke." (Assign-

ment VIII, P. R. p. 534; 146).

All of this testimony pertained to an alleged

accident occurring subsequently to the accident in

which plaintiff was injured.

At the conclusion of plaintiff's case, defendant

moved to strike this testimony. (Assignment XXV,
P. R. p. 535; 245).

We submit that this evidence could in no wise

establish defendant's negligence, and that its only
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result and purpose were to prejudice the jury and

to distract their attention from the real issues,

and not to disclose any actual responsibility for

the injury to plaintiff. The testimony is well with-

in the objectionable features outlined by the Fed-

eral Supreme Court in Columbia R. R. Co. vs. Haw-
thorne, 144 U. S. 202, 207.

Similar evidence was properly stricken in the

opinion of the Michigan Supreme Court, which

said:

**In Lomar vs. Village of East Tatuas, 86
Mich. 14, 48 N. W. 947, it was permitted to

be shown that others had stepped into the

same hole prior to plaintiff's injury, for the

purpose of showing the existence of the de-

fect at the time the injury occurred; and it

was said that such evidence was competent,
as it might also tend to show constructive no-

tice of the defect to the village. It was further
said in that case that there was some conflict

of authority even upon this right. We have
been unable to find any case going beyond
this ruling, and holding that a plaintiff upon
such a trial might introduce proof that others

fell or stepped into the hole after the injury

occurred, even with a showing that it was in

the same condition as when plaintiff was in-

jured."

McGrail vs. Kalamazoo, 53 N.W. (Mich.)

955, 956.

"Evidence of accidents happening after

the injury to plaintiff is not admissible."

29 CYC. 613.



44

"It is not permissible, however, to prove
that others stumbled in the same place after
the accident.'^

Branch vs. Klatt, 138 N.W. (Mich.) 263,
264.

See also:

McGarr vs. National & P. Worsted Mills^

60 L.R.A. (R.I.) 122, 127, 128.

In denying the motion to strike this evidence

the learned Trial Court gave as his reason: ''That

it tends to prove the weight of the boiler and the

inadequacy of the tackle," (P. R. p. 245).

But evidence of the weight of the boiler and

of the inadequacy of the tackle after the accident

could serve no purpose other than to act as a

premise from which to conclude that because of

an accident subsequent to plaintiff's injury such

weight and inadequacy existed at the time of the

prior accident when plaintiff was injured. If such

evidence is admissible, then evidence of a subse-

quent accident is admissible to prove a defect at

the time of a prior accident; which is nothing more

than resorting to evidence of subsequent accidents

to prove negligence at prior accidents.

This type of evidence is identical with the

evidence mentioned in McGrail vs. Kalamazoo,

supra, relative to third parties subsequently step-

ping into a hole and, we submit, is no different in

effect than evidence of subsequent alterations or
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repairs, which, as stated by the Michigan Court in

another case, approvingly cited by the United

States Supreme Court in Columbia R. R, Co. vs.

Hawthorne, supra, ''ought not to be admitted under

any circumstances."

The Court refused the instructions requested

by defendant that were based upon these principles

of law and that, if given, would have left no possi-

bility of the jury concluding that this evidence

was proof of defendant's negligence or knowledge

of the shackle pin at the time of the accident (As-

signments XLVIII, XLIX; P. R. pp. 542, 543).

II.

EVIDENCE OF THE UNEXPECTEDNESS OF
THE ACCIDENT WAS PROPERLY

ADMISSIBLE.

The Court refused to permit defendant's wit-

ness McDonald to answer the question, "Well, state

whether or not you were surprised or had expected

that the pin or the shackle would break there?"

(P. R. p. 443; Assignment XXII, P. R. p. 535),

which question was calculated to adduce direct

proof that there was no wilfulness or wantonness

on defendant's part in the occurrence of the acci-

dent. ^ That defendant was entitled to prove this

fact by positive evidence, certainly is clear under

the well-known rule that: "Either party is entitled

to introduce evidence to rebut that of his adver-

sary." 38 Cyc. 1343.
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Probably it may be said that no prejudice

was done defendant by the exclusion of this tesi-

mony, but such contention must rest upon the hy-

pothesis that the other evidence clearly showed,

without having this particuar question answered,

that no such element of wilfulness or wantonness

existed. Nevertheless, such positive testimony as

this question tended to adduce undoubtedly could

well have been an important, and even a decisive,

factor in the jury's mind, and its non-admission

plainly discloses the erroneous theory of the law

applied by the learned Trial Court to the case as

will be more fully demonstrated by our subsequent

discussion herein.

III.

PLAINTIFF HAD THE BURDEN TO PROVE
THE EXTENT OF HIS INJURIES AND
THE AMOUNT OF HIS DAMAGES.

The learned Trial Court, in its Instruction

Vlll-b (P. R. p. 517; Assignment XLIII, P. R. p.

548), partly covered defendant's Requested In-

struction XVII (Assignment L, P. R. p. 543), but

omitted an essential part thereof in not instructing

the jury that the burden was upon the plaintiff

to prove the amount of his damages. The jury

was told (Instruction XII, P. R. pp. 522, 523) how
to arrive at the amount of the plaintiff's damages

and as to what (Instruction XIV, P. R. pp. 525,

526) it should not consider in arriving at the
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amount of damages, yet it seems to us that these

instructions do not cover the necessary and import-

ant instruction that:

'The burden of proof is on plaintiff to

show .... the damages which he claims were
sustained."

29 CYC. 601.

IV.

INSTRUCTIONS MUST BE BASED UPON EVI-

DENCE, NOT UPON ABSTRACT PROPOSI-
TIONS OF LAW, AND UPON THE IS-

SUES RAISED BY THE PLEADINGS.

The statutory law governing the giving of the

instructions in this case, so far as pertinent, is:

''When the jury has been completed and
sworn, the trial shall proceed in the order
prescribed in this section, unless the court for
special reasons otherwise direct:

" " (Note: Paragraphs 1 to 5
omitted.)

"Sixth. The Court shall then charge the
jury, and if either party requires it, and shall

at the commencement of the trial give notice
of his intention so to do, the charge of the
court, so far as it relates to the law and the
facts of the case, shall be reduced to writing
and given to the jury by the court as written,
without any oral explanation. The charge,
when reducing to writing, must be filed with
the clerk."

Sec. 1019, C.L.A. 1913.
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"In charging the jury the court shall

state to them all matters of law which it

thinks necessary for their information in giv-

ing their verdict, but it shall not present the

facts of the case, but shall inform the jury
that they are the exclusive judges of all ques-
tions of fact."

Sec. 1023, ibid.

There is neither under these nor any other

statutes, so far as we are informed, any authority

for the trial court to give to the jury instructions,

however correct as abstract propositions of law,

which are not based on evidence. Such is, we sub-

mit, the general principal of law, and such has been

the ruling of the Supreme Court of Oregon, from

which state these statutes came.

"We have held it to be error for the trial

court to give to the jury instructions, however
correct as abstract propositions of law, if not
based on evidence."

Woodward vs. 0. Ry. & N. Co., 22 P.

(Ore.) 1076, 1080.

To the same effect, see

:

Roberts vs. Parish, 22 P. (Ore.) 136,

138;

State vs. Hogg, 129 P. (Ore.) 115, 116.

This Honorable Court has had occasion to re-

affirm this doctrine:

"The difficulty in the way of giving this

instruction was that there was no testimony

which warranted it. There is nothing in the
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evidence to show that Wert was serving upon
American vessels prior to March, 1901."

Holmgren vs. U. S. 156 Fed. 439, 445.

Plaintiff's fifth Amended Complaint, which

was not filed until after the close of his case (P. R.

p. 238), when he was fully informed as to his evi-

dence, set the following specific limitations upon

defendant's negligence: 'That all said injuries and

the said results of the same are permanent and

must be endured by plaintiff throughout his life

and are directly due to the negligence of the de-

fendant in this, that defendant neglected to provide

lifting equipment on said vessel 'Cordova' of suf-

ficient strength to handle the boiler being conveyed

by said steamship 'Cordova' to the Haines Pack-

ing Company, and further that the said defendant

failed to furnish experienced operators for moving

the said boiler." (P. R. p. 14, 15). The learned

Trial Court departed from the confines of this

limitation in its Instruction No. 2 (P. R. pp. 511,

512; Assignment LIX, pp. 544, 545) by assuming

that the plaintiff meant thereby that the defend-

ant was negligent in failing to provide lifting gear

of sufficient strength, not to handle, but to lift said

boiler. Perhaps the distinction between the two is

so slight as to warrant such assumption; but it

further exceeded plaintiff's limitations upon de-

fendant's negligence by assuming in the same in-

struction that plaintiff had alleged that defend-
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ant's negligence also consisted of a failure to pro-

vide experienced and competent employees to op-

erate the winches used to hoist the said boiler. The

court thereby interpolated the word ^^competent"

—a word with an entirely different meaning than

the word "experienced,"—and also changed plain-

tiff's allegation from "operators for moving the

said boiler" to "employees to operate the winches

used to hoist the said boiler." While doubtless lift-

ing the boiler would be an upward movement and

therefore a moving of the boiler, yet proof of fail-

ure to furnish experienced operators for moving

the boiler would not prove failure to provide ex-

perienced and competent employees to operate the

winches used to hoist the boiler.

Instruction No. 5 (P. R. p. 513; Assignment

LX, P. R. p. 545) used more nearly the exact

language of plaintiff's complaint as to defendant's

negligence, but erroneously contained the follow-

ing additional verbiage: "whereby the pin of the

shackle, holding the line of the boom and hoisting

apparatus, broke and struck the plaintiff, thereby

injurying him."

This additional clause departs from plain-

tiff's specific limitations as to of what defendant's

negligence consisted (P. R. p. 15), and also from

plaintiff's pleading, which did not allege that the

shackle pin struck him (P. R. p. 13), but that the

starboard boom guy struck him (P. R. p. 14). The
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evidence is also, at least fairly, plain that plain-

tiff was hit by the guy or pennant ( P. R. pp. 268,

347, 418, 419).

Again, Instruction No. 8 (P. R. p. 517; As-

signment LXII, p. 548) assumed that there had

been evidence that the Haines Packing Company's

dock v^as customarily used by the plaintiff and

others as a public dock. The court had previously

fallen into this same error (P. R. p. 247). The

record, v^e submit, is bare of any evidence that this

dock v^as either a public or a semi-public dock.

The dock belonged to the Haines Packing Company
or Tim Vogel, and v^as sometimes knov^n as the

"Haines Packing Company's Dock," and some-

times knov^n as 'Tim Vogel's Dock" (P. R. pp.

151, 283).

These instructions prejudiced defendant not

only by placing before the jury the issue as to

whether or not plaintiff was struck by the iron

or steel shackle or its pin instead of by the guy or

pennant, but also by substituting, in place of the

question as to whether plaintiff, as he claimed (P.

R. pp. 12, 13), was on the dock in the perform-

ance of the functions of his employment with the

Haines Packing Company, the question as to

whether plaintiff was on the dock by permission,

either express or implied, and really allowed the

jury to find a verdict for plaintiff regardless of

whether or not he was performing any work on the
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dock even though he was simply there as an idle

by-stander by permission.

The extension of these instructions to issues

beyond those raised by the pleadings made these

instructions, we urge, objectionable under the well

known rule that:

"The general rule is well settled that in-

structions should be confined to the issues

made by the pleadings, although the issues are

not well pleaded; that an instruction which is

based on an issue not raised by the pleadings

is erroneous, and may properly be refused."

38 CYC. 1614, 1615.

Moreover, it can scarcely be seriously main-

tained that defendant in any wise consented to the

broad scope of these instructions, under the opera-

tion of any exception to that general rule, as de-

fendant not only moved for a nonsuit at the close

of plaintiff's case but also specifically objected to

these instructions.

V.

DEFENDANT WAS ENTITLED TO KNOW
THE PARTICULARS AS TO PLAINTIFF'S
EMPLOYMENT AND AS TO WHERE
PLAINTIFF WAS AT THE TIME

THAT HE WAS INJURED.

Plaintiff's pleading v/as very indefinite and

general as to plaintiff's occupation and position on

the dock, i.e. : "That on the 30th day of May, 1923,
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plaintiff was an employee of the Haines Packing

Company, and while performing the functions of

his employment with said Haines Packing Com-

pany was standing on the wharf of said Haines

Packing Company, which said wharf is located at

the mouth of the Chilkat River, near Haines,

Alaska, and within the jurisdiction of this court,

and while plaintiff was so standing upon said

wharf, as aforesaid, the said steamship 'Cordova,'

then and there being operated by defendant, tied

up at the wharf of said Haines Packing Company."

(P. R. pp. 12, 13).

This averment, if at all, is only very loosely

connected to the actual time of the accident. The

words "then and there," used in that as well as in

the subsequent paragraph of the pleading, even if

they bridged the gap that otherwise existed be-

tween the time that the ship landed at the dock

and the time of the injury, in no wise illuminated

the vagueness and uncertainty as to plaintiff's

occupation and position at that time.

Defendant sought to bring some light on this

subject by moving that plaintiff's pleading be made

more definite and certain and particularly that

allegation thereof: ''while performing the func-

tions of his employment, by stating the nature of

his said employment and in what he was actually

engaged at the time and place referred to in said
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allegation" (P. R. p. 27; AsMgnment XXIX, P. R.

p. 536).

Section 908, Compiled Laws of Alaska 1913,

provides, among other things, that:

"When the allegations of a pleading are

so indefinite and uncertain that the precise

nature of the charge or defense is not appar-
ent, the court may require the pleading to be
made definite and certain by amendment."

Defendant also made demand upon plaintiff

for the following, among other, particulars: 'The

time and place of the receipt of the alleged in-

juries by plaintiff, and where said plaintiff was

at the time of the receipt of the alleged injuries by

him," (P. R. p. 26; Assignment XXX, P. R. p.

537).

While, so far as we are advised, the Alaskan

statute has no specific provision providing for the

furnishing of a Bill of Particulars, other than the

items of an account may be demanded (Sec. 906,

C.L.A. 1913), yet surely there was no legal im-

propriety in a demand for particulars that would

cure the vagueness and uncertainty that existed in

plaintiff's pleading.

The prejudice occasioned by the denial of the

motion as well as of the demand is apparent; if

plaintiff had pleaded, what his evidence disclosed,

that his position on the dock at the time of the

accident was simply that of an idle by-stander
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and that at that time the functions of his alleged

employment consisted of idly watching the work

that was going on aboard the ship (P. R. p. 41 to

45, 52, 80 to 83, 151, 157, 158, 170, 171, 178, 179,

189, 202), defendant, in all likelihood, would never

have been compelled to have defended itself by a

trial, as those facts would have shown that plain-

tiff had no cause of action against defendant (See

Points VI, VII, infra).

These particular facts could not have been

known to defendant as well as to plaintiff. Plain-

tiff surely knew his own work and position better

than the defendant could have known them. His

position and work on the dock were material facts

to the knowledge of which defendant was entitled.

We, therefore, submit that both the motion and

demand should have been granted.

"If defendant wished to be more speci-

fically advised what alleged injuries resulting

from the accident it was called on to respond
for, it should have moved for a bill of par-
ticulars."

Brooklyn Heights R. Co. vs. MacLaury,
107 Fed. (2 CCA.) 644.

''If the defendant wished to have a more
detailed statement of the injuries, it should
have demanded a bill ^of particulars."

A^. Y. Transpr. Co. vs. Garside, 157 Fed.

(2 CCA.) 521 at 523.

"On motion to make more definite and
certain, raising the objection that the allega-
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tions are too general, the particulars of the

negligence must be set forth, unless the facts

are within the knowledge of defendant, and
are such that the plaintiff cannot be expected
to know them."

29 Cyc. 572.

"In consequence of the rule that negligence

to render a defendant liable must be the proxi-

mate cause of the injury, connection between
the act or omission and the resultant injury

must be shown and a complaint is insufficient

if it fails to show such connection or where
the contrary appears from the other allega-

tions.'
'

29 Cyc. 573.

"A complaint for personal injuries must
aver with certainty and definiteness, to a

common intent, what such injuries were; and
it is not enough that it state that they were
serious and that plaintiff suffered therefrom
both in body and mind."

Delivery Co. vs. Henrys 34 So. 389.

'The general rule as stated in DeForest
vs. Leite, 16 Johns. 128 (quoting from
1 Chitty on Pleading) is that 'whenever the

damages sustained do not necessarily arise

from the act complained of, and, consequently,

are not implied by law, in order to prevent
the surprise on the defendant which other-

wise might ensue on the trial the plaintiff

must, in general, state the particular damage
which he has sustained, or he will not be per-

mitted to give evidence of it.'
"

Maynard vs. Ore. R. Co., 72 P. (Ore.)

591.
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"If the allegations in the petition were in

any manner indefinite and uncertain, as al-

leged by counsel, application should have been
made to make the plaintiff make the petition

more definite and certain by amendment."

Edgerton vs. O'Neill, 46 P. (Kan.) 206
at 211.

The foregoing authorities, it may be urged,

are not analogous. While, it is true, they do not

directly state that a defendant is entitled to know

the definite facts as to plaintiff's occupation and

position at the time of an injury which is the sub-

ject of a negligence suit, yet we submit that they

are analogous as to the principle involved and that

in a negligence case such as that at bar, where

plaintiff had no contractual relationship with de-

fendant, the latter was entitled to be informed of

the particular facts relative to plaintiff's alleged

employment (with another) that brought him to

where he claimed to have been injured by de-

fendant's negligence.

VI.

PLAINTIFF'S COMPLAINT DID NOT STATE
FACTS SUFFICIENT TO CONSTITUTE

A CAUSE OF ACTION.

The rule as to what must be necessarily aver-

red to state a cause of action by reason of per-

sonal injuries has been well stated by the Illinois

Supreme Court as follows:



58

"In actions growing out of personal in-

juries it is necessary to aver and prove three

elements to make out a cause of action: First,

the existence of a duty on the part of the de-

fendant to protect the plaintiff from the in-

jury of which he complains; Second, a failure

of the defendant to perform that duty; and,

Third, an injury to the plaintiff resulting from
such failure."

Miller vs. S. S. Kresge Co., 306 111. 104,

137 N.E. 385 at 386.

Defendant's requested instruction to cover this

rule was denied (Assignment XXXV, P. R. pp.

537, 538). The learned Trial Court defined neg-

ligence (P. R. p. 513, 514) and told the jury that

it devolved upon plaintiff to trace the cause of his

injury directly to defendant's failure* or neglect

(P. R. p. 516), yet the essential premise, that neg-

lect must be based upon a duty owed by defendant

to plaintiff, was, we urge, entirely lacking from the

court's instructions. The defendant might be neg-

ligent, and even negligent in a duty, neither of

which we concede even arguendo, but, neverthe-

less, unless it was negligent in a duty owed to plain-

tiff, it would not be liable. Singleton vs. Felton,

101 Fed. 526 at 528, quoted infra.

This rule as to what must be alleged and

proved to show actual negligence has been stated

by the Montana court as follows:

''Since actionable negligence arises only

from a breach of legal duty, it follows that
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as a prerequisite to recovery, the plaintiff must
allege and prove (a) that the defendant owed
a legal duty to the plaintiff; (b) that the plain-

tiff failed to perform its duty; (c) that dam-
ages resulted; and (d) that the breach of duty
was a proximate cause of injury."

Bennetts vs. Silver Bow Amusement Co.,

211 Pac. (Mont.) 336 at 339.

Plaintiff's only allegation in his complaint to

lay the foundation of the existence of a duty owed

to him by defendant is contained in the third para-

graph of his Fifth Amended Complaint which,

omitting dates and places, is as follows:

"That plaintiff was an employee
of the Haines Packing Company, and while
performing the functions of his employment
with said Haines Packing Company, was
standing on the wharf of said Haines Pack-
ing Company and while plaintiff was
so standing upon said wharf, as aforesaid, the
said Steamship 'Cordova,' then and there be-
ing operated by defendant, tied up at the
wharf of said Haines Packing Company." (P.

R. pp. 12, 13).

This paragraph, except as to the phrase, "within

the jurisdiction of this court," omitted from the

above quotation, is the same in the Fourth Amend-

ed Complaint (P. R. p. 8), and in the (Third)

Amended Complaint (P. R. p. 2).

The important question to be decided, so far

as the pleadings are concerned, is, What duty did

defendant owe to plaintiff during the time that
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defendant had its Steamship ''Cordova" at the

Haines Packing Company's dock while plaintiff

was standing upon that dock performing the func-

tions of his employment with that company. Strictly

speaking, under the pleadings, the question, we
suppose, might be limited to the exact tfme that

the vessel was being tied up at said wharf, as the

pleading is deficient in not continuing plaintiff's

employment and position on the dock up until the

time of the unloading of the boiler. This hiatus

will be clearly disclosed, we believe, in the later

discussion of the evidence.

Defendant sought long before the trial to as-

certain what plaintiff claimed he was actually do-

ing and made a motion to require plaintiff to make

more definite and certain the allegation, "While

performing the functions of his employment," (P.

R. p. 27), which motion was denied (P. R. p. 28),

and which motion was subsequently submitted to

the Fourth Amended Complaint (P. R. p. 47), and,

we submit, also to the Fifth Amended Complaint

(P. R. pp. 240; 242; Assignment XXIX, P. R. p.

536, 537).

Assuming arguendo that by this paragraph

of his complaint, plaintiff pleaded that he was

lawfully on the premises, and we are unable to

concede even for the purpose of argument that this

averment could have any wider scope, yet, we

think it a well-established principle of law that the
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mere allegation that plaintiff was lawfully on the

premises was insufficient to show invitation, but

only at the most showed that he was a licensee.

See 29 Cyc. 568.

In a case in point in which the New Jersey

Supreme Court sustained a demurrer to a com-

plaint in which the plaintiff claimed that the de-

fendants were engaged in manufacturing machin-

ery and at the time of the injury were engaged in

planing a large castor on a planer, the substantial

grounds of which complaint were, as stated by

that court, that the defendants did not properly

construct their planer, and, being a dangerous in-

strument, did not surround it with proper safe-

guards, the plaintiff having also alleged that he

was lawfully in said works, and upon the premises

as he had a perfect right to be, and being there

engaged in a lawful and proper pursuit, that court

in its syllabus of the case tersely sustained the

principle, for which we are contending, in the fol-

lowing language:

"In an action for injuries received in the
manufactory of the defendants, the general
allegation that plaintiff was lawfully on the

premises is sufficient to show that he was not
a trespasser. The facts from which such right

proceeds need not be stated. But such general
allegation will not show that he was there
with a greater right than that of a mere li-

censee. A manufacturer or other owner is
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not bound to fence his dangerous machinery
in favor of a simple licensee."

Mathews vs. Bonsee et al., 16 Atl. (N. J.)

195.

The New Jersey case just referred to was

approvingly cited subsequently by the Indiana ap-

pellate court in a case in which the complaint stated

that the appellants invited the public to visit the

house in question for the purpose of trade and

that it was a place of public resort for such pur-

pose and that the appellee fell through a hatch-

way located in that part of the store-room used

as a walk-way and where the customers of the

appellants would and did go in trade and inspec-

tion of goods. While the complaint failed to show

that the appellee was one of the class of persons

so invited to visit the premises, it did state that

the appellee ''while properly and necessarily in

said building, without fault on her part, fell

through said hatchway." The Court said:

''If this be considered sufficient to show
that the appellee was not a trespasser it can
not be regarded as showing that she was in

the place of danger by the invitation of the

appellants, or as showing more than that she
was a mere licensee. The complaint does not
show that the appellants failed to perform any
duty which they owed to the appellee, and
therefore the court erred in overruling their

demurrer."

Thiele et al. vs. McManus, 28 N.E. (Ind.)

327 at 328.
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While in the Georgia case of Rome Furnace

Co. vs. Patterson, 48 S. E. (Ga.) 166, the plain-

tiff was a mere casual visitor to and lounger in

the blacksmith shop in which he was injured, we

find nothing in that decision to indicate that the

holding would have been different had he gone

into the shop for some legitimate purpose but,

after having accomplished that purpose, had ling-

ered simply as an on-looker for a period of ten

to twenty minutes, as the plaintiff did in the case

at bar (P. R. pp. 303, 379, 398, 402, 409, 426),

before the accident took place by which he was in-

jured. The petition in that case failed to state

that the defendant knew or had reason to appre-

hend at the time of the alleged neglect that the

plaintiff was upon the premises where the explo-

sion occurred, and the Court sustained the de-

murrer to it.

In a railroad case arising in Alabama, the

plaintiff was an employee of the coal company

which was engaged in getting and shipping coal

on the line of the defendant's railroad. There was

at the place where the coal company did business

a side or spur track against which was the coal

company's tipple, used for loading coal into the

cars. The defendant would put cars on this side

track near the tipple to be loaded. On the oc-

casion of the injury, the plaintiff was riding on

one of these empty cars, a number of which were
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being moved on the side track to be stopped at the

tipple. The plaintiff alleged that it was his duty

to be and to remain upon said empty cars while

they were being switched and to apply the brakes

to stop them at the tipple where they were to be

loaded with coal and that, while in the discharge

of this duty, he applied the brakes but that the

brake he attempted to turn was defective and, in-

stead of stopping the cars, hurled him upon the

track and that the wheels passed over his leg,

whereby he lost his leg. The Court held, in sus-

taining the demurrer to the complaint, that:

"The duty of the plaintiff, it must be
taken, arose out of his contract with his em-
ployer; but there was no allegation that there

was ever any agreement at all with the de-

fendant, either by the plaintiff or the coal

company, whereby it became plaintiff's duty
to be and remain upon the cars and apply
the brakes, and there is nothing in the count
from which the slightest implication could

arise that the defendant agreed on, assented

to, or even knew of such an arrangement or

duty; and, for aught that appears, neither

the defendant nor its servants knew that the

plaintiff was upon the car in the performance
of any such duties at the time of the injury.

If it be supposed that the servants saw him
there, there is nothing alleged imposing a duty
upon them to treat him otherwise than as a
trespasser. When the plaintiff's supposed
duty to be there had its origin, or whether he

had ever been there before the occasion of

his injury, does not apear. In fact, there is
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nothing to show that the defendant or its ser-

vants knew, or ought to have known, any-
thing about the plaintiff or his relations to

the coal company, or his duties growing out
of those relations. He was, therefore, in no
position to complain of the defective brake."

Brosline vs. Kmisas City M. & R. Co., 21
So. (Ala.) 475 at 477.

Nowhere in plaintiff's complaint, we contend,

is there anything to show that the defendant or its

servants knew or ought to have known anything

about the plaintiff or his relations to the packing

company or his duties growing out of those rela-

tions, any more than there was anything to show

such duty or relations in the case last above cited.

In another railroad case, which we believe

pertinent although we do not concede that the

breaking of the shackle or its pin was due to the

negligence of the defendant herein, in which the

decedent, contrary to the rules of the railroad, of

which he knew and had been warned, boarded a

construction train and so concealed himself in or

about the caboose that his presence thereon or

therein was not known to any one of those in charge

of or operating said train and lost his life by a

rear-end collision between the construction train

and a freight train, Mr. Justice Lurton, then Cir-

cuit Judge Lurton, speaking on behalf of the Cir-

cuit Court of Appeals for the Sixth Circuit, said,
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even though the collision was admittedly due to

negligence, that:

"Actionable negligence presupposes some
duty owed to the person asserting a right of

action by the defendant, and a breach of that

duty."

Then, after reciting the facts that the de-

cedent was not a passenger and that he had no

right there and knew the rules of the railroad

against his being there, and that his presence

thereon was unknown to those operating it, and

that there was no intent to bring about the col-

lision which cost him his life, etc.. Judge Lurton

proceeded to further say:

"His place on the train being unknown,
the rule which requires an exercise of ordi-

nary care to avoid unnecessary injuries to a

trespasser after his presence and danger are

observed, has no application.

"The defendant, upon the facts, owed no
duty to the deceased, and no action will lie

for the negligence of the servants of the plain-

tiff by which the collision occurred. Action-

able negligence consists in the failure to exer-

cise that degree of care towards the plain-

tiff which was due to the plaintiff by the

defendant under the circumstances of the case.

That the servants of the defendant were under

an obligation to exercise care in the rnoye-

ment of trains in order to prevent a collision

may be conceded. This duty they neglected.

But that was not a duty owed to the deceased

under the facts of this case, and the breach
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of duty by which the collision occurred was
not of a duty due to the deceased."

Singleton vs. Felton, 101 Fed. 526 at 528.

To us it plainly appears that the following

general rules were applicable and should have been

applied to this case by the learned Trial Court, viz.

:

"As a general rule those in charge of a

vessel are bound to exercise ordinary care to

avoid injuring persons who are rightfully on

or about the vessel by express or implied in-

vitation, and hence the vessel and her owners
are liable for injuries caused to persons, who
are on the vessel by express or implied invi-

tation, by reason of their negligence or of that

of the master or crew, as by dangerous or de-

fective conditions or appliances; but they do

not owe such duty to trespassers or mere li-

censees, as such persons enter upon the ves-

sel at their own risk, and the vessel is bound
to refrain only from wilfully and wantonly
injuring them."

36 Cyc. 172.

"In cases of licensees, the wharfinger is

bound to refrain from acts of WANTON OR
WILFUL INJURY or active negligence ren-

dering the premises dangerous."

28 R.C.L. 45, 46.

As stated by the Michigan Court:

"It is the violation of duty which is the

cause of action; and it must be such that if

the duty had been performed there would have

been no harm done."
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Schindler vs. Milwaukee L. S. & W. Ry.

Co., 43 N.W. 911, at 916.

(A) A fifth amended complaint which is

deficient in its failure to state facts in the same

respect as the fourth and third amended complaint

is not entitled to be filed.

While the Alaskan statute (Compiled Laws of

Alaska 1913) has a number of liberal provisions

as to the amendment of pleadings, viz.

:

**Sec. 919. No variance between the alle-

gation in a pleading and the proof shall be

deemed material, unless it shall have actually-

misled the adverse party to his prejudice in

maintaining his action or defense upon the

merits. Whenever it shall be alleged that a

party has been so misled, that fact shall be
proved to the satisfaction of the court, and in

what respect he has been misled; and there-

upon the court may order the pleading to be
amended upon such terms as shall be just.

*'Sec. 920. When the variance is not

material, as provided in the last section, the

court may direct the fact to be found accord-

ing to the evidence, or may order an immed-
iate amendment, without costs.

'Sec. 922. Any pleading may be once

amended by the party of course, without costs

and without prejudice to the proceedings al-

ready had, at any time before the period for

answering it shall expire; in such case a copy
of the amended pleading shall be served on
the adverse party before the expiration of said

period.
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"Sec. 923. After the decision upon a de-

murrer, if it be overruled, and it appears that
such demurrer was interposed in good faith,

the court may, in its discretion, allow the

party to plead over, upon such terms as may
be proper. If the demurrer be sustained the

court may, in its discretion, allow the party
to amend the pleading demurred to, upon such
terms as may be proper.

''Sec. 924. The court may, at any time
before trial, in furtherance of justice, and
upon such terms as may be proper, allow any
pleading or proceeding to be amended by add-
ing the name of a party, or other allegation

material to the cause, and in like manner and
for like reasons it may, at any time before
the cause is submitted, allow such pleading or
proceeding to be amended, by striking out the

name of any party, or by correcting a mis-
take in the name of a party, or a mistake in

any other respect, or when the amendment
does not substantially change the cause of

action or defense, by conforming the plead-

ing or proceeding to the facts proved.

"Sec. 926. When the plaintiff shall be
ignorant of the name of a defendant, such de-

fendant may be designated in any pleading or

proceeding by any name; and when his true
name shall be discovered, the pleading or pro-

ceeding may be amended accordingly.

"Sec. 927. When any pleading or pro-

ceeding is amended before trial, mere clerical

errors excepted, it shall be done by filing a new
pleading, to be called the amended complaint,

or otherwise, as the case may be. Such amend-
ed pleading shall be complete in itself with-
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out reference to the original or any preced-

ing amended one.

**Sec. 928. Any pleading not duly veri-

fied and subscribed may, on motion of the

adverse party, be stricken out of the case. When
any pleading contains more than one cause
of action or defense, if the same be not pleaded
separately, such pleading may, on motion of

the adverse party, be stricken out of the case.

When a motion to strike out is allowed, the

court may, upon such terms as may be proper,

allow the party to file an amended pleading,

or if the motion be disallowed, and it appear
to have been made in good Taith, the court

may, upon like terms, allow the party to

plead over."

yet, it does not seem to us that these provisions

are so liberal as to permit the filing, over the ob-

jection of defendant, of three amended complaints,

each containing the same fundamental defect of

not stating facts sufficient to constitute a cause of

action. The learned Trial Court overruled defend-

ant's objection on this ground to the (Third)

Amended Complaint (P. R. p. 6; Assignment

XXXI, P. R. p. 537) and thereafter when plaintiff

asked permission to file his Fourth Amended Com-

plaint, defendant objected to its filing on that very

ground (P. R. p. 29; Assignment XXVII, P. R. p.

536), and defendant also objected on the same

ground to the filing of the Fifth Amended Com-

plaint (P. R. p. 241; Assignment XXVIII, P. R.

p. 536).
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While we have no doubt that under the Al-

askan statute the allowance of the filing of an

amended complaint is largely discretionary with

the Trial Court, yet we urge that such discretion

is not entirely unlimited but is subject to a rea-

sonable use and that, when the defects of a plead-

ing and its proposed amendments are called as

often as three time to the attention of the Court,

to permit such amendatory pleadings to be filed

without first requiring the defects to be cured con-

stitutes an abuse of that discretion.

(B) A complaint which fails to state facts

sufficient to constitute a cause of action is subject

to demurrer under the Alaskan statute.

Among other things, Section 890, Compiled

Laws of Alaska 1913, provides as follows:

"Sec. 890. The defendant may demur to

the complaint within the time required by law
to appear and answer, when it appears upon
the face thereof, either

—

''Sixth. That the complaint does not state

facts sufficient to constitute a cause of action."

As we have seen, the defendant's demurrer

to the (Third) Amended Complaint on this ground

was overruled (P. R. p. 6; Assignment XXXI, p.

537). A demurrer on the same ground was also

submitted to the Fourth Amended Complaint (P.

R. p. 7), but overruled (P. R. p. 34; Assignment

XXXII, p. 537), which demurrer was subsequently
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made to the Fifth Amended Complant but over-

ruled (P. R. p. 242; Assignment XXXII, P. R.

p. 537).

Defendant thus consistently maintained its

contention by demurrer, which is the procedure

provided by statute to press such issue, that plain-

tiff's complaint did not state facts sufficient to con-

stitute a cause of action. Inasmuch as the deci-

sions in Miller vs. S. S. Kresge Co., 306 111. 104,

137 N.E. 385 at 386, Bennetts vs. Silver Bow
Amusement Co., 211 Pac. (Mont.) 336 at 339,

Mathews vs. Bonsee et al., 16 Atl. (N. J.) 195,

Thiele et al. vs. McManus, 28 N.E. (Ind.) 327,

Brosline vs. Kansas City M. & R. Co., 21 So. (Ala.)

475, and Singleton vs. Felton, 101 Fed. 526, supra,

plainly show that the complaint did not state facts

sufficient to constitute a cause of action, clearly

an error was committed by the learned Trial Court

in overruling defendant's demurrers.

Plaintiff's pleadings failed to state not only

either what duty was imposed upon defendant

towards plaintiff or facts from which such duty

could be implied but also that defendant failed to

discharge or fulfill any such duty. True, plain-

tiff alleged he was on the dock in performance of

the functions of his employment with the Haines

Packing Company and that, while there, he was

injured through defendant's negligence. But the

only duty, as we have seen, which defendant owed
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plaintiff under those circumstances was to not wil-

fully or wantonly injure plaintiff. The latter does

not claim that defendant wilfully or wantonly in-

jured him. The want of such contention tacitly

admits that defendant must have fully performed

such duty, if any, that it owed to plaintiff while

he was on the dock; hence, that there was no duty

towards plaintiff which defendant did not discharge

or fulfill. If there was no duty undischarged or

not fulfilled by defendant, then very apparently

there was no duty owing to plaintiff by defend-

ant for which the latter became liable, and there

being no liability very clearly no actionable duty

was pleaded by plaintiff.

*'In order to maintain an action for an
injury to person or property by reason of

negligence or want of due care, there must be

shown to exist some obligation or duty towards
the plaintiff which the defendant has left un-
discharged or unfulfilled. This is the basis

on which the cause of action rests. There can
be no fault, negligence or breach of duty where
there is no act, service, or contract which a

party is bound to perform or fulfill. The
complaint should allege what duty was im-

posed upon defendants towards plaintiff, or

state facts from which the law will imply the

duty, and then allege a breach or negligent

performance of the duty."

Kennedy vs. Hawkins, 102 P. (Ore.) 733,

25 L.R.A.N.S. 607.
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VII.

THE EVIDENCE FAILED TO DISCLOSE A
CAUSE OF ACTION IN FAVOR OF PLAIN-

TIFF AND AGAINST DEFENDANT.

While we believe that beyond a question of a

doubt plaintiff failed to make out by his pleading

a cause of action against defendant, yet an ex-

amination of the evidence will even more plainly

disclose that plaintiff failed to make out such cause

of action by his proof. Before discussing the evi-

dence, it may not be amiss to ascertain the further

averments of plaintiff's pleading that are the pur-

ported foundation of the second element neces-

sary to establish a cause of action against defend-

ant in this kind of a case. He attempted, as we

have seen, to plead the first element in the third

paragraph of his complaint (P. R. pp. 12, 13).

The second element, namely, defendant's failure

to perform the alleged duty that it owed to plain-

tiff, was attempted to be pleaded in paragraph

IV of his Fifth Amended Complaint (P. R. pp. 13,

14. 15).

After narrating how the accident happened

and the injury sustained by him, plaintiff summar-

ized this narration into a specific limitation as to of

what defendant's negligence consisted, namely,

''that defendant neglected to provide lifting equip-

ment on said vessel 'Cordova' of sufficient strength
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to handle the boiler being conveyed by said steam-

ship 'Cordova' to the Haines Packing Company,

and further that the said defendant failed to furn-

ish experienced operators for moving of said boil-

er," (P. R. top of page 15). This specific limita-

tion upon defendant's negligence was also set in

plaintiff's Fourth Amended Complaint (P. R. top of

page 10). Certain other changes v^ere made in the

narration of the accident (P. R. pp. 239, 240).

As we have set out in our summary of evi-

dence, supra, plaintiff was not and did not claim

to be an employee of the defendant (P. R. p. 12,

13). He claimed to have been an employee of the

Haines Packing Company, but it was after the

quitting time of his work when the Cordova called

at that company's dock (P. R. p. 52) and at the

time that he saw the ship coming in he was sim-

ply taking a walk (P. R. p. 41). The only work

which he claimed to have done was to have helped

haul the head-line and the stern-line of the ship

over and onto mooring piles (P. R. pp. 42, 80, 81).

The accident indisputably happened from ten

to twenty minutes after the vessel had landed at

the dock (P. R. pp. 303, 379, 398, 402, 409, 426).

He was not assisting or doing any kind of work

either for the ship or on the dock at the time of

the accident (P. R. pp. 377, 378), but, as the tes-

timony of himself and his witneses as well as de-

fendant's witnesses shows, he was simply a by-
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stander watching the work that was going on board

ship preparatory to unloading the boiler. (P. R.

pp. 44, 45, 81, 82, 83, 157, 158, 170, 171, 179, 189,

269, 276, 392, 407, 417, 418, 444, 445, 448).

(A) Defendant owed no duty to plaintiff in

the unloading or in the preparing to unload the

boiler other than not to wilfully or wantonly in-

jure plaintiff or to not wilfully or wantonly cause

him to be injured.

Our contention is that defendant owed no duty

to plaintiff under these circumstances other than

not to knowingly have let him run upon a hidden

peril and not to have wilfully or wantonly caused

him an injury. That the defendant did not wil-

fully or wantonly cause plaintiff an injury and

did not knowingly permit him to run upon a hid-

den peril is, we believe, self-evident under all of

the evidence. The decisions, many of which are

of very eminent authorities, unanimously, so far

as we have been able to ascertain, support our con-

tention. The books are filled with cases which

either in facts or by analogy are on all fours with

this case.

In the following case, the plaintiff went upon

the defendant's steamship for the purpose of con-

sulting with one of the defendant's surgeons. He

had no invitation to go upon the ship but, after

reaching there, met a supposed officer of whom he
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inquired as to where he could find the doctor. The

answer to his inquiry purported to point out the

doctor's cabin but added no invitation to the plain-

tiff's already implied purpose to go there. The

plaintiff went along the way pointed out and, as

he came out from the passage-way, turned his head,

and almost immediately was struck and knocked

into the ship's hold, the latter being near the end

of the passage-way, by a bag of flour which swung

across the deck on its way to be lowered through

the hatch.

Mr. State Supreme Court Justice, now Mr.

United States Supreme Court Justice, Holmes held

that the plaintiff at the highest was a mere li-

censee and that it was questionable as to whether

or not he was not a trespasser; that he had no

business on board; and that, if his desire to meet

the doctor be thought sufficient to have warranted

his inquiry there, he had the opportunity to do so

when he met the supposed officer, but he disre-

garded it. Mr. Justice Holmes also held that

neither the open hatch nor the loading which was

going on was a trap, and that the danger was per-

fectly manifest, and that it would have seemed

that the plaintiff would have avoided the injury

if his attention had not been turned away by his

companion. Mr. Justice Holmes held that "the

defendant owed the plaintiff no duty to warn him

against injuries of this sort."
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Metcalf vs. Cunard S. S. Co., 16 N. E.

(Mass.), 701 at 704.

In that decision, Mr. Justice Holmes referred

to a number of cases of which we shall hereinafter

make mention. Among them was a case decided

at the same term of the Massachusetts Supreme

Court, in which the plaintiff had entered the wait-

ing room of the defendant railroad's station in-

tending to take the last train for Boston. After

remaining some two or three minutes, he found

that the train had already gone. He then decided,

after finding that the train had gone, to wait for

a horse-car. Within a few minutes thereafter, he

determined to leave the station but found that the

door leading to the street, by which he had en-

tered, was locked and he crossed the waiting room

to go out the door leading to the platform. Cer-

tain of the lights in the ticket office and waiting

room meantime had been extinguished and the door

and steps were left in a shadow. There was evi-

dence that the plaintiff was injured by the reason

of insufficient lighting on these steps. He claimed

that he was on the premises at the defendant's in-

vitation, and that the defendant was bound to see

that its premises were in such condition, in all

respects, that such a person, in the exercise of ordi-

nary care, could leave them without injury and

that that extended to and embraced proper and

suitable platforms and steps and walks as well as
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suitable lights . The court in its decision, which

decision was approvingly referred to by Mr. Jus-

tice Holmes in the Metccdf vs. Cunard S. S. Co.

case, supra, held that:

"The only obligation that the defendant
could have been under to the plaintiff was that
which it owed to one intending to become a
passenger in one of its trains, who would
have a right to use the waiting-room for a
reasonable time before the arrival of the ex-

pected train, or to one who sought informa-
tion as to the time of the departure or ar-
rival of trains in which he was interested.

Admitting that, as to such persons, there was
a duty, such as is claimed by the plaintiff,

owing from the defendant by reason of an
implied invitation on its part to enter the
waiting-room in which the ticket office was
situated, and without discussing whether, in

view of the fact that there was to be no train
such as he desired, and that he remained for
two or three minutes without making any in-

quiry, the plaintiff could, up to the time that
he was informed that there was no train such
as he desired, be held to have the rights of
an intending passenger, or of a person seek-
ing information, we are of the opinion that
after that time he had no such rights after
he continued to remain in the station after

he had full opportunity to leave it. While
the defendant could, of course, do him no wan-
ton injury, it had a right to conduct its busi-

ness in the ordinary way without regard to

his comfort or convenience Whether,
after he knew there was no railroad train for
him he is to be considered a trespasser or a
mere licensee, is not important. He could
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have no higher character than the latter.

There was no allurement or inducement held
out for him to remain; and, if he did so, It

was at his own risk. In order that it be held
that thereafter, defendant owed any duty to

him, it should be shown, not merely that it

or its servants acquiesced in and permitted
him to remain when his only possible busi-

ness had been concluded, but that it was in

accordance with their invitation, or with the

intention and design with which the waiting-
room was prepared to be used. Of this there

was no evidence. The plaintiff urges that the

inquiry should have been submitted to the jury
as a question of fact, whether he remained
an unreasonable time or for an unauthorized
purpose. On the plaintiff's own statement,

three or four minutes elapsed before the light

in the station was put out, and during this

time he had remained for his own convenience.

Upon these facts, a verdict that he remained
only a reasonable time, or for an authorized

purpose, would not have been justified. Noth-
ing was shown to have been done wilfully or

wantonly, to the injury of the plaintiff; and
upon these facts, the presiding judge properly

ruled that the plaintiff was not entitled to

recover."

Heinlein vs. Boston & P. R. Co., 16 N.E.

(Mass.), 698 at 700.

In the California case of Kennedy vs. Chase,

the plaintiff, a stevedore, for the purpose of de-

positing his coat while working, went outside the

part of the ship where his duties were to be per-

formed and at the close of his work, after secur-

ing his coat, he in some manner managed to fall
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into an open hatch which lay entirely outside of a

direct line between the place where he had entered

the ship and where his employment had been. The

California Supreme Court held that:

*'He had no general right on board, but
solely a right for the purposes of his special

employment. In going where he did, he not
only went entirely out of his way, but was in

pursuit of an object relating solely to his own
personal convenience; and while perhaps not
in strictness a trespasser, he was at best but
a mere licensee at sufferance, to whom at the
time the defendant owed no duty."

The evidence in that case concededly showed

no employment of the plaintiff by the vessel's

ov^oiers, but it was claimed that, plaintiff being

lawfully upon the ship, it was the duty of the

owners (for a neglect of which they were re-

sponsible) not to leave unguarded holes upon the

deck, upon the principle that the owner of the

premises is responsible to one coming thereon,

by his invitation, for injury occasioned by their

unsafe conditions, and from a cause which could

have been avoided by reasonable care. To this

contention the court made the following answer:

"But this principle, like that covering the

responsibility of an employer, has its limita-

tions. The duty of the owner in such a case

has relation to the object for which the right

of entry is extended, and is limited to re-

sponsibility for the condition of that portion

of the premises required for the purposes of
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the visit. It does not impose liability for the

want of safety at a point without those limits,

and where the injured party was neither in-

vited nor expected to go. (Citing cases.) When
the defendant owners permitted the plaintiff

to go aboard the ship for a specific purpose,
they did not give him the right, by implica-
tion or otherwise, to roam at will over their

vessel for his own purposes."

Kennedy vs. Chase, 52 Pac. (Cal.) 33
at 35.

We emphasize that plaintiff neither was nor

claims to have been injured while he was helping

to haul up the mooring lines. His injury was sus-

tained from ten to twenty minutes after that time.

Other than that he had been on the dock while

helping with those lines, there is not the slightest

scintilla of evidence to support the contention that

he was required or requested to stay upon the dock

at any place whatsoever during the unloading or

preparing to unload the boiler.

In a later California case, the complaint's

allegations showed' that the defendant had caused

a vessel under its possession to be tied to its private

wharf and had placed a gang plank between the

wharf and the vessel and that plaintiff, having

business to perform upon the vessel, attempted to

board it by means of the gang plank. The court

held that:

"There is no pretense that Grundel
(plaintiff) was in the employ of the Union



83

Iron Works (defendant), that he had been
invited by the Union Iron Works to enter

upon its premises, or to go upon the vessel,

or that his business was in any way connected
with the defendant. It is not even pretended
that he had permission of the Union Iron

Works to be upon the premises. His business,

for aught that appears, might have been
wholly foreign to any of the interests of the

Union Iron Works or even in hostility to it.

It is not shown, therefore, that he was not a
trespasser, and, under the most favorable view
which could be taken of the pleading, he was
at the best a mere licensee. As such licensee,

the defendant owed him no duty to keep its

premises or its passageways in safe condi-

tion, and, no duty being owed by defendant,
no neglect can be imputed to the former. (Cit-

ing many cases in support of the rule.)"

Grundel vs. Uriion Iron Works, 75 Pac.

(Cal.), 184 at 185.

In another ship case the plaintiff's intestate,

who had been employed previously as a tally clerk

by the defendant, went to the defendant's pier

seeking and expecting employment. Apparently

nothing but idle curiosity could have brought him

to that part of the ship where certain hazardous

operations were being carried on preparatory to

unloading. There was no invitation, expressed

or implied, to justify his appearance at that place

of danger. The Second Circuit Court of Appeals

said that:
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"There was no invitation, expressed or

implied, to justify his appearance at this place

of danger and he therefore assumed all the

risks incident to the business which was being
there carried on. His presence there was
gratuitous, unexpected and could not have
been foreseen without extraordinary precau-

tions which the defendant was under no obli-

gation to take. The defendant owed Zanone
no duty except not to injure him knowingly.
The rope which broke was a new one about
%" in diameter. If insufficient to do the

work the selecting of it was the fault merely
of one of the defendant's servants. In no
sense was it a fault which can be imputed to

the defendant in an action by one who at best

was a mere licensee It is unnecessary
to hold that he was a trespasser, but he was
on the ship without right and the defendant
was under no obligation except not to injure

him wilfuly. (Citing cases.)"

Zanone vs. 0. S. N. Co., 177 Fed. 913

(2 CCA.)

The Fifth Circuit Court of Appeals later had

occasion to approvingly cite this case. A stevedore,

after getting work on the ship, for his own com-

fort and convenience had voluntarily resorted to a

part of the ship, where not only no duty required

him but at which, according to the preponderance

of the evidence, he had been ordered not to "gang."

The court apparently assumed, for the purposes

of the decision, that he had not been forbidden

the liberty of that part of the deck or warned of

the danger of the place; but that no duty required
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him there and that there was no express invitation

to justify his presence there. After stating the

general rule as to the duty of ship owners rela-

tive to exercising ordinary care and providing a

reasonably safe place for laborers while engaged

in the work of loading or discharging and going

to and from such place, as well as stating the

qualification of said rule, the court said:

"No duty was required of a longshore-

man on the poop-deck of the Dortmund

—

deceased was not in the discharge of any duty
there. Therefore, it can not be insisted that

Gye was an employee at the time of the

injury and entitled to the safeguards devolved

upon the employer to provide; nor could he
be from any aspect of the case an invitee and
entitled as such to the care and attention of

the employer.

"Invitation is inferred when there is a

common interest or a mutual advantage. What
common interest or mutual advantage induced

Gye to set himself upon this grating? Abso-
lutely nothing apart from his own comfort
and pleasure. Gye was or was not a tres-

passer, according to the fact whether he was
or was not ordered away from the premises;

but aside from resolving that fact one way
or the other, and conceding arguendo, he was,

under the facts of the case, a licensee. In that

event we find that the extent of duty devolv-

ing upon the owner would be not knowingly
to let him run upon a hidden peril or wilfully

cause him injury." (Citing Zanone vs. Oceanic
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Steam Navigation Company and other cases.)

Hamburg-Amerikanishe Packetfahrt^ A.
G., vs. Gye, 207 Fed. 247 at 252.

In another ship case arising in Massachusetts,

the facts in which are very pertinent to the case

at bar, the plaintiff had assisted in loading the

defendant's vessel. After completing that work,

he decided to go and see where the ice chest was

in which the ice was to be placed that he had

helped to load aboard the vessel, and, for that pur-

pose, started forward on the ship, supposing it to

be perfectly safe and seeing no danger, when he

fell through the hatchway on the middle deck and

the deck beneath into the hold, breaking his leg

and sustaining other injuries.

The work, claimed by plaintiff herein to have

been done by him in assisting to take the lines of

the Steamer "Cordova" to the mooring piles on the

dock, we submit, was voluntary, and he had en-

tirely completed that work, voluntary or invol-

untary, at least ten to twenty minutes prior to the

accident's occurrence (P. R. pp. 379, 401, 398, 402,

409, 426) ; and at the time of the accident was sim-

ply standing on the dock watching the prepara-

tions aboard ship to unload the boiler (P. R. pp.

44, 45, 81, 82, 83, 157, 158, 170, 171, 178, 179).

He did not claim that any one directed him to re-

main at that place, or that he stood there for the

purpose of doing any further work. He was not
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there at the request of any one from the ship or

from the dock, nor for the purpose of helping

imload the boiler. He was there solely for the

purpose of gratifying his curiosity.

The Massachusetts court in the case before

it said:

"The distinction which exists between
the obligation which is due by the owner of

the premises to a mere licensee, who enters
thereon, without any enticement or induce-
ment, and to one who enters upon lawful
business by the invitation, either express or

implied, of the proprietor, is well settled.

The former enters at his own risk; the latter

has a right to believe that, taking reasonable
care of himself, all reasonable care has been
used by the owner to protect him in order that

no injury may occur Assuming, how-
ever, that the plaintiff's son, in whose em-
ploy he went there, had a right to break open
the port-holes, and proceed to stow the ice

on board, and that the son, as well as any
workman who might acompany him to aid

in stowing the ice, had a right to expect that

all proper precautions would be taken to pro-

tect them while doing this service, and that

as to them it was negligent to leave the hatch-
ways open, the plaintiff still fails to show any
negligence of which he has a right to com-
plain. He had finished all the work, which
his son had desired him to do, in sliding down
the ice from the wharf upon the middle deck.

After remaining a short time upon the wharf,
he went on board the vessel and, ^after stand-
ing a short time, he concluded to go to see

where the ice chest was' and, in walking for-
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ward for that purpose, the injury occurred.

He did not go on board and afterward for-

ward, in response to any request or call from
his son (who simply told him to be careful

as he came down the slide), nor for any pur-

pose of aiding in the stowing of the ice. Under
these circumstances he was not on the steamer
either permissively or as a licensee. He was
an intruder, who was moving about the middle
deck solely for the purpose of gratifying his

curiosity and no liability was incurred by the

owners of the vessel for an injury sustained

by him while thus acting, they not having
been guilty of any active misconduct toward
him.''

Severy vs. Nickerson, 210 Mass. 306, 21

Am. R. 514 at 515, 516.

The principle of law that governs this case is,

we believe, properly stated as follows:

"The owner of a vessel occupies in re-

spect of the question under consideration in

this chapter, a position analogous to that of

the owner of real property; he is under no
duty to make his ship safe for the protection

of trespassers, intruders, volunteers, bare li-

censees, idlers, or other persons who come
upon it without his invitation, express or im-
plied."

1 Thomp. Neg. (2nd ed.) Vol. 1, p. 877.

The general rule governing the owners or

occupiers of real property as stated by the New
York court is as follows:

"The owner or occupier of real property

is under no obligation to make it safe, or to
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keep it in any particular condition for the

benefit of trepassers, intruders, mere volun-
teers, or bare licensees coming upon it with-
out his invitation, express or implied. Thomp-
son on Negligence, Vol. 1, No. 945."

Birch vs. New York, 83 N.E. 51.

In the case just cited, the plaintiff's intestate

came to his death by falling through a hole in a

pier in the evening, at v^hich pier the tug, on

which the decedent had been sailing, landed. The

court in that case said that the pier in question

was not a part of the highways of the city or one

of its public places. While the learned Trial Court

in the case at bar said that the dock of the Haines

Packing Company was a public or a quasi public

dock (P. R. pp. 247, 548), we think that this was

an inadvertently erroneous misstatement. How
the Trial Court fell into the error of assuming

that the dock was a public or quasi public dock,

we do not know. We do earnestly urge that there

is absolutely neither evidence nor pleadings to

warrant any such statement or conclusion, and,

furthermore, that, even if such conclusion were

justified, the facts in this case are such as make

inapplicable any different rule of law than that

enunciated in the many cases already referred to.

One of the cases most frequently referred to

in the many decisions on this point is Larmore vs.

Crown Point Iron Co. The defendant, in that case,
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for its own purposes, and in the prosecution of its

business, had constructed a machine for raising

ore from its mines. It consisted of an upright ore

machine, in which a lever was inserted by the

device of a mortise and tenon, and, as an addi-

tional precaution for keeping the lever in place,

an iron pin was driven through the mortise and

tenon. The machine was worked by attaching

horses to the end of the lever by means whereof a

bucket filled with ore was raised from the mine

to the surface of the ground, and, when discharged,

the bucket, by its own weight, descended, turning

the lever with some rapidity in its descent. The

lever on the occasion in question, while the bucket

was descending, was thrown out of the socket at

the mast, and, flying around, hit and broke the

legs of the plaintiff, who was in a path leading

to one of the pits worked by the defendant. The

plaintiff had, before the accident, been employed

by the superintendent of the defendant to work

by the day, and had been assigned to a particular

service, which, however, he had abandoned two

days before the accident and on the day of the acci-

dent he went upon the defendant's land to seek

further employment at a pit to which the path,

used by the workmen, led, on which he was stand-

ing when the accident happened. The court said

in effect that the plaintiff was on the premises at

most by the mere implied sufferance or license of
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the defendant, and not on its invitation, express

or implied, and that he was not there, in any pro-

per sense, on the business of the company, and

that the fact that he had been, on going to one

of the pits, engaged to commence work there on

the following Monday, did not change his rela-

tion to the defendant or make him other than a

mere licensee on the premises, and that he went

there on his own business, and in returning he

was subserving his own purposes only.

Before quoting from the court's decision, we

suggest that many of the facts of that case and of

the case at bar are alike. Plaintiff herein was

watching the work which was being done by booms,

gear, etc. Such work, if any, that he claimed he

had done, had been completed. If he contends that

he was waiting to get further work, there is no

evidence to substantiate such contention nor did

he offer any proof that he had been induced to

stay there by the promise of other work, and, even

if so, there is no claim made that he was to assist

in any work that the defendant or its servants

were doing or were about to do. In that case the

court said

:

"The precise question is whether a per-

son who goes upon the land of another with-

out invitation, to secure employment from
the owner of the land, is entitled to indem-
nity from such owner for an injury happen-
ing from the operation of a defective machine
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on the premises, not obviously dangerous,
which he passes in the course of his journey,

if he can show that the owner might have
ascertained the defect by the exercise of rea-

sonable care. We know of no case which goes
to this extent. There is no negligence, in a
legal sense, which can give a right of action,

unless there is a violation of a legal duty to

exercise care. The duty may exist as to some
persons, and not as to others, depending upon
the peculiar regulations and circumstances.

An employer is required to take reasonable
precautions and to exercise reasonable care
in providing safe machinery and appliances
for the use of his servants. The duty arises

out of the relation. The owner of the land,

in general, may use it as he pleases, and leave

it in such condition as he pleases; but he can
not, without giving warning, place thereon
spring-guns or dangerous traps which may
subject a person going on the premises, though
without actual permission or license, and as

a mere intruder, to injury, without liability.

.... So, also, where the owner of land, in the

prosecution of his own purposes or business,

or of a purpose or business in which there is

a common interest, invites another,; either

expressly or impliedly, to come upon his prem-
ises, he can not with impunity expose him to

unreasonable or concealed dangers; as, for

example, from an open trap in a passage way.

.... But, in the case before us there were no
circumstances creating a duty on the part of

the defendant, to the plaintiff, to keep the

whimsey in repair and consequently no ob-

ligation to remunerate the latter for his in-

jury. The machine was not intrinsically dan-
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gerous. The plaintiff was a mere licensee.

The negligence, if any, was passive and not
active—of omission and not of commission.
Under the circumstances we think the motion
for nonsuit should have been granted."

Larmore vs. Crown Point Iroyi Co. 4 N.E.

(N. Y.) 752 at 754, 755.

Before entirely leaving the consideration of

the last mentioned case, we urge that no logical

contention can be made herein that defendant was

guilty of any active negligence. The machinery

with which the work was being done was suitable,

sufficient and capable for that work ( P. R. pp. 263,

292, 294, 338-390, 364, 365, 375, 396, 423, 424,

434).

In a Missouri case, where a workman, hired

by the lessor of a building to close up windows with

brick, walked into the building without obtaining

permission and was injured by falling into an open

elevator shaft, the court, in reaching its decision

that the plaintiff was not entitled to recover on the

undisputed facts, held that:

"Keeping in mind the testimony of the

plaintiff heretofore set out, and giving his

evidence a liberal construction, it simply shows
at best that he was on the first floor of de-

fendant's private premises, when injured, pure-

ly as a licensee, if not a trespasser, and was
there under a state of facts which precludes

the recovery upon his part as a matter of

law. In other words, he had no business with
defendant, or any member of the firm."
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Forsythe vs. Shryack-Thom Grocery Co.y

223 S.W. (Mo.) 39 at 41.

Certainly, under the facts in this case, the

defendant owed no such duty to the plaintiff as the

duty owed by a common carrier to a passenger.

But, even if such relationship had existed, plaintiff

would not have been entitled to recover. The gear

and apparatus used to lift the boiler was such as

are comonly used on such vessels (P. R. p. 263),

and had been used to lift an object of at least as

much weight as the boiler (P. R. pp. 338, 390),

and was sufficiently strong to lift the boiler (P. R.

pp. 292, 365, 434). The plaintiff was doing no

work but was simply standing by watching the

preparation for unloading when the accident hap-

pened (P. R. pp. 157, 158).

A case in which the facts appear to us much

more favorable to the plaintiff, who was a pas-

senger, was resolved against the plaintiff's con-

tention by the Circuit Court of Appeals for the

Second Circuit in adopting the lower court's opin-

ion in Savage vs. New York, etc. S. S. Co., 185 Fed.

778 at 780.

In The Marie, 137 Fed. 448, the court, after

assuming that the libellant had been called aboard

the ship for duty, held that, inasmuch as the skid-

way by which he went was not considered or in-

tended to be used for that purpose, there being

a safe passenger gang-way, the vessel could not
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be held liable for his injury in falling from the

skidway into the water. Here, even if duty had

required him to do so, plaintiff easily could have

remained in a safe place on the dock instead of

standing at or near its face, because the witness

Bender safely stood near the face of the warehouse

(P. R. p. 266), and there was an alley-way, eleven

feet nine inches wide (P. R. p. 250), opening on

to the dock at the rear and leading back to shore

(P. R. p. 75), on which the defendant could have

stood.

In The Thos. Turnbull, 99 Fed. 781, a steve-

dore, seeking employment in loading the vessel,

started to climb aboard, as was customary, and

to do so used a rope ladder that had been let down

over the ship's side to enable a seaman to land

upon the pier and make the vessel fast. This

ladder had been inadvertently dropped in front

of an opening of an exhaust pipe connected with

a donkey engine. While the stevedore was climb-

ing up the ladder, the engine was started for some

purpose and libellant was burned by the escaping

steam and hot water. The court held that the

ship was not negligent and that there was no

wilful infliction of injury. In this case, the plain-

tiff undoubtedly could see that he was standing

within the sweep of the loading gear just as in

that case the libellant could have easily seen that

the ladder was hung down over the pipe. There,
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the stevedore knew the kind of pipe over which

the ladder hung; so, here, plaintiff clearly knew

about ship's gear and tackle to the extent of inti-

mating that he saw something unusual about the

way it was being used (P. R. pp. 44, 170, 171).

In Cowen vs. Kirby et al, 62 N.E. (Mass.)

968, the court held that one who, after putting his

team in the livery stable, and receiving a check

therefor, returned and in attempting to put pack-

ages into the wagon, was injured, is, at best, in

the absence of custom of busines, or a special in-

vitation to do as he did, a licensee, to whom the

owner owes no duty to keep the premises safe, and

expressly said:

"If, without some special invitation, ex-

press or implied, a customer sees fit to pass
from that part of the establishment where it is

designed and expected that he shall be, into

other parts not designed or adapted for his

use, but for the work of the place, he be-

comes at best a mere licensee, as to whom the

owner or occupant has no duty to keep his

premises safe."

In another railroad case, the decedent was

working on the premises of "D," on whose prem-

ises his employer "L" had a contract to do some

work. The decedent left the wharf on which he

was working and walked up to ''D's" coal yard

and crossed the railroad track to get a drink of

water. While returning, in crossing the track, he
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was struck by a car of the defendant which was

operating its cars in "D's" yards under a con-

tract with that company. There decedent was no

more required to cross the track than here plain-

tiff was required to stand on the dock. The Massa-

chusetts court said:

"In going to the hydrant for his own pur-
poses he was not an invitee but was a li-

censee of Darrow-Mann Company The
defendant, in the discharge of its contract
with the Darrow-Mann Company, had a right

to use the tracks on the premises of the Dar-
row-Mann Company. The defendant's duty
to the plaintiff's intestate was no greater than
the duty owed to him by the Darrow-Mann
Company. He was not invited by the de-

fandant to use the premises and he stood to-

ward the defendant as a licensee The
duty of the defendant towards the plaintiff's

intestate as a licensee was to refrain from wil-

ful, wanton or reckless conduct and there
was no evidence of such conduct."

Murphy vs. Boston & M. R. R., 142 N.E.
(Mass.) 782, at 783, 784.

The general rule is well stated by the Iowa

Court in a case coming before it wherein the appel-

lant's intestate was drowned by the automoble, in

which he was riding, after having followed the

private road leading to a dock or ferry landing

owned by the appellee, being driven off the dock

into the Mississippi River, resulting in the inte-

state's death, as follows:
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"It is the universal rule that persons en-

tering voluntarily upon the premises of an-

other, out of idle curiosity or for their own
pleasure or advantage, take the same as they
find them, and the owner or occupier thereof

is bound only to avoid wanton or wilful in-

jury to them ; but if the purpose of going upon
the premises is the common interest, or for

the mutual advantage of the parties, an im-
plied invitation which makes it the duty of

the owner or occupier to maintain the same
in a reasonably safe condition may be in-

ferred."

Printy vs. Teimbold, 202 N.W. (Iowa)

122 at 124.

Regardless of what purpose may have orig-

inally brought the plaintiff upon the dock, no de-

nial can be made that he lingered thereon for at

least ten to twenty minutes, doing nothing, but

out of idle curiosity watching the work aboard

ship. Whether or not he was on the dock orig-

inally by permission or invitation is of no conse-

quence because he outstaid that permission or in-

vitation a reasonable time. He had no business on

the dock at the time of the accident. He was a

voluntary spectator to the unloading and prepara-

tion to unload the boiler, just as the college stu-

dent Currier was a voluntary spectator to the

falling of the chimney in his suit against Dart-

mouth College. There, the Court said, after dis-

cussing the facts as to the plaintiff's being a stu-

dent at the College and as to the President of the
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College also having been present at the time the

chimney was torn down:

"The plaintiff was on the premises with-

out invitation, express or implied, from the

defendant, the same as all others were there,

having no more right growing out of the mat-
ters before us than the townspeople. So far

as this issue is concerned, he bore no relation

to defendant as a student, any more than Mc-
Kenzie, in his employment of taking down the

chimney, stood as a mere undergraduate.
Therefore the facts have no relevancy to the

matters set out in the declaration. Moreover,
on no amended state of the pleadings could

we hold the defendant legally responsible for

the plaintiff's injuries, because, under well

setttled rules of law, too often stated to need
to be repeated here, he was a mere looker-on,

of the class of those who must take care of

themselves, except as against wantonness or

wilfulness, or except under peculiar circum-
stances of some undisclosed danger, none of

which things are suggested in the case at bar."

Currier vs. Trustees of Dartmouth Col-

lege, 117 Fed. (CCA.) 44 at 50.

Judge Blatchford, in a case coming before

him where the libellant, who was employed by the

third party to fill and sew grain bags aboard a

ship, went on board the ship and went down a

ladder through a hatchway in the main deck to

the between decks, and started to go to a distant

point on the between decks to attend to the busi-

ness in which he had been employed, and on his

way fell into and through an open hole or hatch-
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way into the hold of the vessel and was seriously

injured, held that:

"Here the libellant was not in the em-
ployment of the vessel or of her owners, nor
acting in their service or for their benefit. He
sustained no relation to them by contract. All

that can be said is that the accident hap-
pened on board of the vessel. But that mere
fact can not remove the difficulty, that in no
event could it be held that there was any
breach of any maritime duty or obligation

on the part of the officers of the vessel.

"The libellant may have been rightfully

on the vessel, and not a trespasser, and it may
be considered that he was there with the assent
of the officers of the vessel ; but it by no means
follows that the vessel or her owner is liable

for what occurred, even though the leaving
the hatchway open was a negligent and care-

less act on the part of some person. There
was no contract between any one represent-
ing the vessel and the libellant, and there
was no duty to the libellant on the part of
the officers and the crew of the vessel."

The Germania, 10 Fed. Cas. 5360.

In the case at bar there was no contractual

relationship between plaintiff and defendant. Plain-

tiff does not contend to have been defendant's em-

ployee (P. R. p. 12), and if he had been on the

dock as the packing company's employee, he had

finished his work (P. R. p. 51), and remained on

the dock as a spectator (P. R. pp. 44, 170, 171).
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The English case of Batchelor vs. Fortescue,

L.R. 11, Q.B. Div. 474, 49 L.T.N.S. 644, is quite

frequently cited in the books. We do not have

the original case before us but the case is cited in

O'Brien vs. Union Freight Co., to which we also

refer, 209 Mass. 449, 95 N.E. 861, 36 L.R.A.

(N.S.) 492 at 495. That Massachusetts case also

refers to several of the other cases that we have

mentioned herein. From the footnote found on

Page 61, 46 L.R.A., it appears that in this English

case the decedent was employed to watch the build-

ing and materials belonging to his master; that

on the day on which the accident happened he was
watching the defendant's men at work on adjoin-

ing premises; that he had nothing to do with the

work which they were doing; that he need not

have been where he was to watch the buildings

and materials; and that he stood and allowed an

iron tub by which earth was being hoisted from

an excavatioin to travel some three feet over his

head when the chain broke and the tub and its

contents fell upon his foot. We quote, however,

from the case as summarized in O'Brien vs. Union

Freight Co., supra, to-wit:

"While the deceased, a mere licensee, was
standing upon a bank of earth watching the

movements of a crane used in excavating, the

crane swung over his head, and, by reason
of the breaking of a chain, a bucket attached
to the chain fell upon him. It was held that
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although the evidence would justify a finding

of negligence on the part of the defendant,

yet there was shown no duty on the part of

the defendant to take due and reasonable care

of the deceased, and a verdict was ordered

by the trial court for the defendant. This
verdict was affirmed by the court of appeals."

In speaking for the Massachusetts court in a

railroad case, Mr. Justice Holmes had occasion to

not only lay down the rule as to the right of a

railroad to run its trains in the usual way with-

out special precautions as to a bare licensee, if the

circumstances do not of themselves give warning

of his probable presence and he is not seen until

it is too late, but also to clearly discriminate be-

tween a hidden peril, such as a spring-gun or a

man-trap, and a danger which is manifest such

as the ordinary running of a train. See Chenery

vs. Fitsburg R. Co., 22 L.R.A. 575, at 576 and 577.

A very analogous case arose in Washington

where the plaintiff, out of curiosity, was watch-

ing the defendant attempt to raise a derailed en-

gine. True, in that case, the plaintiff frankly ad-

mitted that he knew there was an element of dan-

ger in the work; but, in this case, while the acci-

dent it self was undoubtedly unexpected by all, the

plaintiff, if any one, was aware, we submit, of

the danger of standing at a place where cargo

such as a boiler was about to be unloaded from a

ship, and apparently he was the only one who
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deemed that there was some obvious danger in the

work as he claims to have called the attention

of at leasfe one of his witnesses to the winchman's

eyes (P. R. p. 44), and he admitted he could see

everything with his own eyes (P. R. p. 83).

The Washington Court held that:

''The law always requires of any prop-
erty owner the exercise of ordinary care in

the use of his property and the agencies op-
erated thereon, so as not to injure property
or persons on abutting premises ; but that duty
is not extended to those who voluntarily and
knowingly make themselves a part of a dan-
gerous situation, attracted by no motive other
than curiosity or amusement. Such persons
must take the risk as they find it, and can-
not successfully complain of the unskilfulness
of lack of due care on the part of those en-
gaged in the work."

Shafer vs. Tacoma Eastern R. Co., 157

Pac. (Wash.) 485, L.R.A. 1916-F,

114 at 116.

Upon the whole of the evidence, it appears

to us that this accident was one of those unfor-

tunate, unavoidable ones, for which no one can

be legally held responsible, spoken of by this court

in The Coolgardie, 260 Fed. 398, and by the Third

Circuit Court of Appeals in The Euxinia, 150 Fed.

541, and was an inevitable accident not caused by

any negligence of the defendant, as in The C. H.

Northam, 181 Fed. 986.
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A not dissimilar case, insofar as not antici-

pating that any such unfortunate accident would

ever occur, was before the court in Kohn et at. vs.

International Mercantile Marine Co., 180 Fed. 495,

and we urge that the defendant herein is entitled

to the benefit of the principle announced in that

case: ''That the contingency was too remote to

impose a duty of guarding against it, and therefore

that the respondent's negligence has not been es-

tablished."

Heartless indeed would be one who did not

sympathize with a fellow human being who had

sustained injuries such as the plaintiff herein

claims, regardless of whether it was because he

was or was not in a place where he had no reason

to be; but, as stated by the Michigan Court:

''But where injury arises to a person from
the neglect of one, in doing his lawful busi-

ness in a lawful way, to provide against acci-

dent, the question arises at once whether he
was under any legal obligation to look out for

the protection of that particular person, under
those particular circumstances. For the law
does not require such vigilance in all cases,

or on behalf of all persons We have found
none which holds that an accident from neg-
ligence, on private premises, can be made the

ground of damages, unless the party injured
has been induced to come by personal invi-

tation, or by employment which brings him
there, or by resorting there as to a place of

business or of general resort held out as open
to customers or others whose lawful occasions
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may lead them to visit there. We have found
no support for any rule which would protect

those who go where they are not invited, but
merely with express or tacit permission, from
curiosity or motives of private convenience, in

no way connected with business or other rela-

tions with the occupant We can not help

feeling much sympathy But there is

nothing to indicate any wanton or inhuman
disposition in the defendants, and no illegality

in their management of their business, and
they have violated no right of the plaintiff or
his intestate."

Douglas vs. Bergland, 216 Mich. 380,

185 N.W. 819, 20 A.L.R. 201.

Defendant requested instructions in consonance

with the principles so enumerated in the foregoing

authorities (Assignments XXVI, XXVII, XXXVIII,

XXXIX, XL, XLI, XLII, XLIV, XLV, XLVII,

LVIII, P. R. pp. 538 to 542, 544), but the learned

Trial Court not only refused to give those request-

ed instructions but further adopted a theory, high-

ly prejudicial to defendant, that entirely ignored

the element of wilfulness or wantonness which

necessarily must be present to warrant, in such

a case as this, plaintiff's recovering damages

against defendant, and substituted, in its stead,

as we understand his language, an element, which

easily could have been understood by the jury, as

having meant that a duty of extreme care was

owed by defendant to plaintiff (Assignments LX,
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LXI, LXIV (XLIV), LXV, LXVII, P. R. pp. 545

to 550, 552).

In its instructions the learned Trial Court

even said that: "If he (plaintiff) was on the dock

in pursuance of his employment, or if such dock

was customarily used by the plaintiff and others

as a public dock, by permission, express or implied,

of the Haines Packing Company, he was, at the

time of the accident, rightfully upon said dock, and

" (Assignment LXII, P. R. p. 548), and,

as we view it, practically directed a verdict in

some sum for the plaintiff (Assignment LXVII,

P. R. p. 553).

Under the theory, which we understand was

so adopted by the Trial Court and applied by him

throughout the trial as disclosed in the instruc-

tions hereinabove referred to and in the ruling

on defendant's motion for non-suit (P. R. pp. 246,

247), no vessel would dare venture to load or un-

load cargo or passengers at any of the numerous

cannery docks in Alaska without first driving

every one from off the dock at which such cargo

was to be loaded or unloaded because it would be

liable in damages for any injuries that might hap-

pen during that work to all permittees (which we
believe is tantamount to licensees) who were on

the dock, regardless of whether such a permittee

was there out of idle curiosity or otherwise, and

regardless of whether the injury was worked upon
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him wilfully or wantonly. It is not our under-

standing of the many authorities which we have

cited that any such burden is placed upon a vessel

or its operator.

(B) Defendant was not guilty of negligence.

As the evidence clearly shows, the defendant,

under the foregoing authorities, was not guilty

of negligence but even if such were not the case,

another point can logically be made, that defend-

ant was not guilty of the negligence charged by

plaintiff.

Plaintiff specifically restricted defendant's neg-

ligence within a narrow compass, i.e.: 'That de-

fendant neglected to provide lifting equipment on

said vessel 'Cordova' of sufficient strength to handle

the boiler being conveyed by said steamship 'Cor-

dova' to the Haines Packing Company, and further

that the said defendant failed to furnish exper-

ienced operators for moving the said boiler" (P. R.

p. 13).

The learned Trial Court lucidly distinguishes

(Instruction 91/2, P. R. pp. 517, 518) between the

last clause of the averment just quoted and an

averment that the negligence of an employe (r)

caused an injury. The difficulty with this instruc-

tion and the theory adopted by the Court through-

out the trial is that there was no evidence that

defendant failed to furnish experienced operators
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for moving the boiler. Plaintiff attempted to show

that there was something improper about the way

in which the winchman ran the winches (P. R. pp.

43, 44, 45, 83, 136, 137). We submit that there

is a considerable distinction between the meaning

of the words "experience" and "competent," and

that the term "experience,"as ordinarily understood,

"means knowledge gained by observation or trial"

{Steinwender vs. Philadelphia Casualty Co., 126

N.Y. Supp. 271, 274), whereas the term "compet-

ent," as used in the pleadings, meant capable and

reasonably careful, or reasonably safe, considering

the nature of the work and the general safety of

those who were required to associate with such

operators. See Columbia Creasoting Co. vs. Beard,

89 N.E. (Ind.) 321, 323; Swift Mfg. Co. vs. Phil-

lips, 69 S.E. (Ga.) 585.

While proof of the inexperience of an operator

might be proof of his incompetency because with-

out having knowledge he might not be capable to

operate the object, yet proof of incompetency would

not be proof of inexperience because one who is

ever so well experienced might be neither capable

nor reasonably careful enough to operate the mov-

ing of a boiler. As a matter of fact, the evidence

is unrepudiated that the winchman was both com-

petent and experienced (P. R. pp. 294, 297, 429,

436, 437, 448).
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Nor was there any evidence that the defend-

ant neglected to provide lifting equipment on said

vessel ''Cordova" of sufficient strength to handle

the boiler being conveyed by said steamship "Cor-

dova" to the Haines Packing Company. So far as

v^e have been able to ascertain, the record fails

to shov^ that plaintiff even offered any evidence

on this point; but, on the contrary, defendant's

evidence shov^ed that the gear used for discharging

the boiler was similar to that used on other ships

(P. R. p. 263) ; was capable of lifting at least

five tons (P. R. p. 292) ; suitable and seamanlike

gear for the purpose of lifting the boiler (P. R. p.

294); sufficient to lift the boiler (P. R. p. 365),

and actually did lift it (P. R. p. 365, 424).

The gear had been used to lift a weight of

at least equal weight prior to the accident (P. R.

p. 338-390), and was in good condition (P. R. p.

375). The shackle, which apparently broke, was

capable of lifting a dead weight of probably ten

tons (P. R. p. 299) and was in first class condi-

tion (P. R. p. 375). The government test of maxi-

mum strength in pounds of the kind of shackle

that broke was 55,200 pounds (P. R. p. 396). The

gear was such as was used aboard such steamers

as the ''Cordova" for the unloading and loading

of cargo (P. R. p. 423) and had a carrying ca-

pacity of a weight greater than the boiler (P. R.

pp. 292, 434).
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We submit that the plaintiff was only entitled

to recover on the negligence which he alleged, or

as stated by the Oregon Supreme Court:

"Another instruction given is as follows:

'The court instructs you, as a matter of law;

that if there is a failure of the common car-

rier of passengers to exercise all the care and
diligence that is reasonably practicable in

keeping its passenger trains and appliances

in a safe condition, then the duty of the car-

rier is not fulfilled, and it is liable for any
injury or damage of which such neglect is

the approximate cause, provided the porson
injured is himself using reasonable care and
caution to avoid such injuries.' The defend-
ant complains of this because the only neg-

ligence alleged in the complaint for which re-

covery is sought is touching the operation and
management by the defendant of its passen-

ger and freight trains, and that the duty of

the company to exercise care and diligence to

keep its passenger trains and appliances in a
safe condition was not involved. Plaintiff must
recover, if at all for the negligence stated

in his cause of action, and will not be per-

mitted to allege negligence in one respect, and
to recover for such as the company might
have been guilty of in another. Any other
rule would lead to interminable surprises and
consequent injustice. It is plain that the in-

struction permitted a recovery for negligence
not alleged, and was therefore error."

Mayimrd vs. Ore. R. & N. Co. 68 L.R.A.
477, 482, 78 P. (Or.) 983.

and that, inasmuch as plaintiff entirely failed to

prove the negligence that he alleged, he would not
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have been entitled to recover even though both the

law and the evidence as to defendant's duty to

plaintiff had been other than as we have herein

contended. Briefly we urge that plaintiff failed

to prove either the existence of any duty owed

to him by defendant or the failure of defendant

to perform either that or any other duty to plain-

tiff and, furthermore, failed to prove any negli-

gence whatsoever on defendant's part.

VIII.

THE JURY SHOULD HAVE BEEN IN-

STRUCTED TO RETURN A VERDICT
IN DEFENDANT'S FAVOR.

At the close of the e^^idence, the defendant

moved for a directed verdict (Assignment XXXIII,

P. R. p. 537; 491).

The Court erred in denying that motion be-

cause the plaintiff had failed to make out, either

by pleadings or proof, a cause of action against

defendant for personal injuries. The authorities and

evidence to which we have heretofore referred clear-

ly establish that fact (Points VI and VII y supra).

Without further discussing those authorities or

the evidence, we submit that the following lan-

guage of the United States Supreme Court is

pertinent

:

"Upon such a state of evidence a verdict

for the plaintiff cannot be sustained, and it is
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the duty of the judge presiding at the trial

to instruct the jury accordingly."

Butler vs. Frazee, 211 U. S. 459, 53 L.ed.

281, 285;

Reese vs. P. & R. R. Co., 239 U. S. 463, 60
L.ed. 385;

Ry. Co. V. Wiles, 240 U. S. 444; 60 L.ed.

732;

Southern R. R. Co. vs. Gray, 241 U. S.

333, 60 L.ed. 1030.

Inasmuch as the plaintiff was not entitled to

recover but defendant was entitled to an instructed

verdict, the following three prejudicial errors speak

for themselves without comment:

First: The receipt and filing of a verdict in

favor of plaintiff and against the defendant (As-

signment LXIX, P. R. p. 553).

Second: The disallowance of defendant's mo-

tion for a new trail (Assignment LXX, P. R. p.

553), which motion (P. R. p. 530, 531) was made

in conformity with the Alaskan statute, which

provides that a verdict or other decision may be

set aside and a new trial granted on the motion

of the party aggrieved for any of the following,

among other, causes materially affecting the sub-

stantial rights of such party:

"Fifth. Excessive damages, appearing
to have been given under the influence of pas-

sion or prejudice;
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"Sixth. Insufficiency of the evidence to

justify the verdict or other decision, or that
it is against law;

''Seventh. Error in law occurring at the
trial and excepted to by the party making the
application."

Sec. 1058, C.L.A. 1913.

Third: The entry of judgment in favor of

plaintiff and against defendant.

CONCLUSION

Briefly reviewing the law and the evidence,

we find that prejudicial errors were committed

in the following respects, viz.:

1. Evidence erroneously received over defend-

ant's objections and not stricken upon defendant's

motion (Point I).

2. Evidence erroneously denied admission

(Point II).

3. Instruction, placing burden of proof upon

plaintiff as to damages, erroneously refused (Point

III).

4. Instructions erroneously given without be-

ing based upon pleadings or evidence (Point IV).

5. Defendant's motion and demand for par-

ticulars of plaintiff's work and position erroneous-

ly denied (Point V).
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6. Instructions, raising issues not supported

by the law, erroneously charged over defendant's

objections, and instructions, raising issues sup-

ported by the law, erroneously denied (Point VII).

7. Erroneous overruling of defendant's de-

murrer and denial of motion for directed verdict for

defendant (Points VI, VII and VIII).

The defendant earnestly urges that these er-

ors so materially prejudiced defendant that it is

entitled to a reversal of the judgment entered in

the lower court. But, defendant does not rest sim-

ply upon the contention that it is entitled to a new

trial. Defendant goes further than that.

Regardless of what the defendant considers

the deficiency in plaintiff's pleadings, plaintiff en-

joyed the benefits of a trial upon the theory that

he was engaged in some work upon the dock for

the Haines Packing Company. His evidence en-

tirely failed to substantiate that theory and in-

disputably showed that he was on the dock at the

time of the accident simply as a by-stander, an idle

curiosity seeker, at most a licensee. Neither he

nor his witnesses, should another trial be had, can

repudiate his and their own evidence to that effect.

It is also clear that plaintiff can not hope, and

that it will be impossible, to prove that there was

any element of wilfulness or wantonness on the

part of defendant or its servants in the unfortun-

ate accident by which plaintiff was injured.
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On neither of these points can plaintiff logi-

cally proffer any other or better evidence. Under

the present record and the law that is applicable

thereto, he is not entitled to recover. Inasmuch

as his case has been irrevocably made as disclosed

in that record, he can not make out a case on a

second trial except upon the hypothesis that he

and his v^itnesses will refute their own testimony

at this trial.

Plaintiff's status as a mere looker-on at the

time of the accident has been too firmly established

to be overthrown by himself at another trial. He
could not amend his pleadings so as to lift himself

out of the dilemma in which the evidence of him-

self and his witnesses has placed him so far as

being on the dock other than as a spectator. The

actual evidence being such, certainly he can not

amend his pleadings to allege something different.

The language of the Circuit Court of Appeals in

Currier vs. Trustees of Dartmouth College, 117

Fed. 44 at 50, supra, is pertinent:

"Moreover, on no amended state of the

pleadings could we hold the defendant legally

responsible for the plaintiff's injuries, because,

under well settled rules of law, too often stated

to need to be repeated here, he was a mere
looker-on, of the class of those who must take

care of themselves, except as against wan-
tonness or wilfulness, or except under pe-

culiar circumstances of some undisclosed dan-

ger, none of which things are suggested in the

case at bar."
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Defendant, therefore, urges that it would be

idle to grant plaintiff a second trial and that de-

fendant is not only entitled to a reversal of the

present judgment but also, under the evidence and

the law, to a judgment in its favor dismissing the

action, and defendant so prays.

Respectfully submitted,

R. E. ROBERTSON,

BOGLE, BOGLE & GATES.

Attorneys for Plaintiff in Error.
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While appellee accepts appellant's statement

of the case, he takes issue, generally, upon the

proof which appellant maintains is deducible from

the evidence and the effect of the law which ap-

pellant quotes as bearing upon the case.

All the material points attempted to be rais-

ed by appellant are covered by its argument (App.

pp. 41-116) to which this brief will be confined.
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EVIDENCE OF ACCIDENTS OCCUERING
SUBSEQUENTLY TO THE ACCIDENT BY
WHICH PLAINTIFF WAS INJURED

WAS INADMISSIBLE

In his complaint plaintiff below alleged; "* * *

that defendant neglected to provide lifting equip-

ment of sufficient strength to handle the boiler

being conve3'^ed by said steamship CORDOVA to

the Haines Packing Company, * * * " (P. R. p.

15.)

After argument by counsel, stating its rea-

sons, (P. R. pp. 141, 142) the Court admitted the

evidence.

Appellant alleges that the learned trial judge
erred in permitting plaintiff's witness Perrin to

answer the question, "After the men finished put-

ting in a new one (shackle), what did they do, do
you know?" To which said witness answered,
"After they replace this new one into the broken
one, they try to lift this boiler up again. When
they was hauling up the boiler even with the

wharf, they kind of come back again, back and
forth, the boiler is working back and forth all the

time. When it come up the second time level with

the wharf, going back and forth, that thing broke
again. While this boiler dropped on the deck,

everything was loose, all the lines that was fast-

ened up, was piled up on the top of the boiler, big

part of it. I, when I see that accident, I move
right off back to the cannerv. I was afraid to

stand around." (P. R. 534; 145).

The next bit of evidence is identical in prin-

ciple. "Now, will you tell the jury the particular

line that broke when the boiler fell the second



time?" To which the said witness answered,

*' There is two little lines which is carried on the

boat. Those two line meet below. There is a

hook on it which leads to the mast is the one that

broke." (P. R. p. 534; 146).

The evidence did not relate to another accid-

ent, no one was injured by the second break of

the lifting gear, but related to a manifestation of

the weakness and inadequacy of the lifting gear
coincident with the accident, and related to the

accident complained of so directly in point of tune
and circumstances, that it could be said that the
condition of the hoisting gear in both breaks was
the same.

In Snyder vs Mutual Teleph Co. 14 L. R.

A. (N. S.) p. 321, a suit for the death of a

lineman, before the Supreme Court of Iowa,

the Court said:

"Errors are assigned on the admission
over appellant's objections of testimony of

witnesses with reference to the condition be-

tween the guy wire and the service wire of

defendant two or three days after the accid-

ent; the objection being that the evidence
did not relate to the condition at the time of

the accident. There was testimony by one
witness, however that, at the time of the ac-

cident, he noticed that the guy wire and the

service wire seemed to be in contact; and
we think that the more detailed testimony
as to the condition two or three days after-

ward, in the absence of any proof of change
in condition in the meantime, was proper to

be considered by the jury."
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In City of Emporia vs Kowalski, a suit for

personal injury due to a defective light pole, 14

Pac. p. 232, the judge delivering the opinion of

the Supreme Court of Kansas, all the justices

concurring, said:

"Serious objections are urged to the ad-

mission of certain testimony given by one

O'Connor. It appears that about six months
after the accident the city took up a number
of lines and a few of its light poles, some of

which were removed and used in other places,

and some piled at Fremont Park. The latter

were exposed to the atmosphere from April

to the time of the trial in the following Nov-
ember. At the trial the plaintiff introduced

the witness O 'Connor, who testified to the con-

dition of the poles at Fremiont Park at the

time of the trial. This testimony was object-

ed to by the defendant for the reason that

these particular poles had remained in the

ground more than six months after the ac-

cident, and thereafter had been exposed to

the atmosphere more than six months prior

to the trial, and that their condition at the

time of the trial was no evidence of the con-

dition of the electric light poles generally in

use at the time of the accident. It was in ev-

idence that the average life of such poles was
from fifteen to sixteen years. The decay,

therefore, which took place during the six

months they remained in the ground after

the accident was slight; and, as no material

change in their condition would take place

during the six months they were exposed to

the atmosphere, we think the condition of

these poles, as thev were when the witness
examined them, was some evidence of the



condition of. the polos generally used by the
city at the time plaintiff was injured.''

And the Honorable Coui-t cited many cases

upon which it based its opinion.

The Court of Civil Appeals of Texas in the
case of Galveston, H. & S. A. Ry. Co. vs Ford, an
action for damages for the death of a decedent
killed in a wreck caused by the derailment of a
train, reported in 46 N. W. at p. 77, in its deci-

sion said:

"The plaintiffs were allowed to show
that after the accident in question, to-wit, on
September 16, 1897, October 1895, and Decem-
ber 13. 1896, other derailments occurred at

this place. The rule is that this class of testi-

mony is admissable to show negli'gence in

such matters as the condition and construc-

tion of the road, the other occurrences ap-

pearing to have taken place under like cir-

cmnstances."

After explaining what evidence with regard

to other accidents should have been excluded the

Court concluded:

"That trains has been, or have been, de-

railed there, the track being in the same con-

dition as the evidence here shows, would, we
believe, without an}^ explanation, be proper
evidence for the jury to consider in deter-

mining whether or not it was a reasonably

safe road. But if the evidence of a different

accident at the same place is accompanied by
undisputed testimony of the cause being one
that has no reference to the track, we are
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clear that it should be excluded; otherwise

if the testimony be conflicting. We think

that, as the evidence is in the record, it was
proper to allow the jury to consider the ac-

cident of December IB,, 1896, but evidence of

the other accidents should have been ex-

cluded.
'

'

In Richardson vs Marceline, 73 Mo. App. p.

360, it was said:

"If, ten weeks after the injury happen-
ed* the stringers and boards placed thereon
were so decayed that the nails would not
hold them together, or if the nails were so

eaten by rust that they would not do duty
in fastening the boards securely to the string-

ers, it seems to us that this was some evid-

ence, though perhaps slight, from which the
jury were justified in deducing the inference
that the walk was in a defective and insecure
condition at the time of the injury„ yi

In the case at bar the testimony of witness
Perrin is clearly admissible to show that "a de-

fect in the property existed and the probability

that the injury complained of resulted therefrom
and to show that the defendant has not adopted
proper precautions to prevent injury from the de-

fective or dangerous condition of his property.**

29 Cyc 612 citing

Aurora v Brown 12 HI. App. 122 where the

court said:

"It is the policy of the law to exclude
evidence of similar accidents when the pru-

dence of every person who had met with a

like accident would be involved; but when



evidence of similar accidents is given simply
to illustrate a physical fact, before or attc

the occurrence being investigated, and the
conditions of the same, su(;h evidence is ad-
missible."

n
EVIDENCE OF THE UNEXPECTEDNESS OF

THE ACCIDENT WAS PROPERLY
ADMISSIBLE.

The defense has assigned as an error the
Court's refusal to permit defendant's witness Mc-
Donald to answer the question, "Well, state

whether or not you were surpiised or had expect-
ed that the pin or the shackle would break there ? '

'

(P. P.p. 443; Assignment XXII, P. P.p. 535).

This is clearly a conclusion and self-serving.

Even the defense must have felt that its excep-
tion was not well taken when they argue that it

is probable or may be said that no prejudice was
done defendant by the exclusion of this testimony,

p. 46 defendant's brief.

Plaintiff below neither alleged in his com-
plaint, nor introduced or attempted to introduce
evidence showing the alleged negligence to be
willful or wanton.

Ill
PLAINTIFF HAD THE BURDEN TO PROVE

THE EXTENT OF HIS INJURIES AND
THE AMOUNT OF HIS DAMAGES

Appellant's counsel has overlooked Paragraph
Vlll-b of the trial judge's instructions (P. R. p.

517) which reads:
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''You are instructed that the burden is

on the plaintiff Katseek to prove the extent
of the injuries, if any, that he sustained; and
that he must prove the same by a preponder-
ance of the evidence.''

IV

INSTRUCTIONS MUST BE BASED UPON EVI-
DENCE, NOT UPON ABSTRACT PROPOSI-
TIONS OF LAW, AND UPON THE ISSUES

RAISED BY THE PLEADINGS.

The necessities of the apjjellant are so urgent
that he is reduced to hair-splitting, and asks the

honorable court to reverse an important case, well

considered by Judge and jury, merely because the

appellant alleges that the trial Judge in his in-

structions to the jury should not have used the

language *'to provide lifting gear of sufficient

strength to 'lift' the boiler" since the plaintiff be-

low said "to handle." Appellant himself admits
in same paragraph (p. 50 appellant's brief) that

doubtless lifting the boiler would be an upward
movement and therefore a movement of the boiler

Inasmuch as the work "competent" implies

a greater amount of acknowledged skill than
"experience" it would seem that the judge's use

of the former near-synonjon could not but be
more prejudicial to the plaintiff below than to the

appellant. It simply* if at all, placed an infinitis-

simally heavier burden of proof upon the plaintiff.

Further since the phrase "operators for movmg
the said boiler" used by plaintiff below, is more
comprehensive then the words used by the trial
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Judge ill his instructions "employees to operate
the winches used to hoist the said boiler," it na-
turally follows that the plaintiff l)elow is the one
most injured, if any calculable injury was done, by
such limitation of instructions, and not the ap-
pellant.

As the shackle was an attachment of the line

it w^ould be for the plaintiff to take exception to

the use of the word "shackle" for the reason that

it im^probably, but barely possibly miuht have
led the jury into conceiving that the evidence of

the plaintiff below had to be confined to the
shackle.

Paragraph IV of the Fifth Amended Com-
plaint is sufficiently detailed to satisfy the closest

scrutiny and justifies the learned trial judge in us-

ing the language objected to by the defense under
Assignment I^X P. R. p. 545. In that paragraph
plaintiff charged that the "said shackle-pin broke
due to its deficiency and insufficiency and to its

lack of strength to bear the strain of the said boil-

er which the servants of the defendant w^ere lift-

ing" and that this "together with the inexperience,

incompetence and negligence of the servants of the

defendant operating the winches used to hoist the

said boiler" caused the injurv^ which is fully de-

scribed in the same paragraph.

The law is so well stated by the learned trial

judge (P. R. p. 247) that we will not take the

time to explain something clearly expressed by the

judge. It is pure folly for the defense to admit
throwing their lines, supervised personallv bv the
ship's Captain fP. R. p. 303-340) both head and
stern, to plaintiff, soliciting his assistance in tying
up their vessel, and then argue that plaintiff



had no right to be on the dock. The defense can-
not have it both ways.

The right of plaintiff below to be upon the
wharf will be further presented under caption
VII of appellant's argument.

V
DEFENDANT WAS ENTITLED TO KNOW
THE PARTICULARS AS TO PLAINTIFF'S
EMPLOYMENT AND AS TO WHERE
PLAINTIFF WAS AT THE TIME

THAT HE WAS INJURED

It was not incumbent upon the plaintiff be-

low to particularize as to his exact employment.
Any plain averment of his good right to be upon
the wharf was sufficient. Section 908, Compiled
Laws of Alaska, quoted as in point, plainly leaves

the question of indefiniteness and uncertainty to

the discretion of the Court. The plaintiff below
could in no way leave the defendant at a disad-

vantage by not describing the various duties he
performed as an emfployee of the Haines Pack-
ing Company. Defendant below was not entitled

to have set out in his complaint any matter of

which it could make no use or the absence of

which could not prejudice its cause.

VI

PLAINTIFF'S COMPLAINT DID NOT STATE
FACTS SUFFICIENT TO CONSTITUTE

A CAUSE OF ACTION.

The defense states the law of actionable neg-

ligence correctly but is blind to sufficiency of the

complaint and the proof.
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"In actions growing out of personal injuries

it is necessary to aver and prove three elements to

make out a cause of action; First, the existence

of a duty on the part of the defendant to protect

the plaintiff from the injury of which he coml-

plains" (p. 58 of defendant's brief).

The learned trial judge stated that the ''Kulo

of law and the foundation of all damage suits

where one is injured by another, is that one should

so use his own property as not to injure another."

He went on to say that this w^ould be detennined
by the legal right of defendant to be on that dock
w^here it was possible for him to be hurt under
the circumstances. If he had a right to be on the

dock, the defendant would be liable if the allega-

tions of plaintiff as regards negligence and incom-

petence of defendant's servants was proven.

In Paragraph III of plaintiff's complaint it is

alleged that plaintiff was an employee of the

Haines Packing Company and in the perfomiance
of his duties was standing on the dock of the can-

nery at the time of the arrival of the defendant's

steamer.

It is alleged by Paragraph V of the complaint:

''That plaintiff w^as without fault and the

said damage to plaintiff was directly due to the

negligence and fault of defendant and its servants

as above stated." (P. R. p. 15)

The above-quoted paragraph, taken in con-

junction with other paragraphs of the complaint,

sufficiently established a cause of action in so far

as the element of duty was concerned.
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Plaintiff below was not on the ship. He was
on the wharf. Plaintiff below had no need in his

complaint to explain to the appellant company
what he was doing on the wharf. Appellant had
no authority to invite plaintiff below upon the

wharf or to expel him from it. All of appellant's

citations under the above caption, with a single

exception, could therefore apply only where the

injuries alleged were sustained upon the ship.

(A) The defendant takes the ground from un-
der his own feet when he says (defendant's brief

71) *'we have no doubt that under the Alaskan
statute the allowance of the filing of an amended
complaint is largely discretionary with the Trial

Court" and his attempt to place limits on the con-

ceded discretionary power of the Trial Court is a

contradiction to the very term especially as it re-

lates to the subject matter.

(B) The trial Judge held that the facts set

forth in the complaint were sufficient to show a
duty on the part of defendant toward plaintiff and
that defendant had failed to fulfill such duty and
consequently did not err in over ruling the de-

murrers of defendant below.

VII

THE EVIDENCE FAILED TO DISCLOSE A
CAUSE OF ACTION IN FAVOR OF PLAIN-

TIFF AND AGAINST DEFENDANT.

(A) The theory of appellant's argument seems
to be that, by insisting sufficiently the honorable
court might eventually come to beUeve that plain-

tiff below had no right to be at the locus of the
injury.
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The right of phiiiitiff to be on the dock was
clearly established, as the evidence shows:

Plaintiff was an employee of the the owner of

the dock, the Haines Packing Company, at the

time of the accident. (P. R. pp. 41, 52 and 135).

Appellant is not warranted in the inference from
the testimony that "he was simply taking a walk."
/Appellant's brief, p. 75).

He vras an employee of long standing. (P.

R. pp. 46, 51, 147, 188 and 217).

He was working at and for the cannery on
the day of the accident (P. R. pp. 51, 52).

He frequently worked for steamship landing

at the cannery wharf after working hours (P. R.

pp. 53, 85).

He was caanped at the cannery in a tent. (P.

R. p. 58).

He went upon the wharf while appellant's

steamship was making its landing, was the first

man on the wharf at that time and took the lines

of the steamship. (P. R. pp. 42, 80, 81, 135, 153,

154 and 170).

He was expected to take the lines. (P. R.

pp. 416, 417).

The facts are too plain to be denied that the

plaintiff Katzeek in addition to his natural right

to be on the semi-public dock, was on the dock at

the invitation of the defendant, that it was cus-

tomary for employees of this cannery and other

canneries for their employees to assist freight

steamers in landing, as in this case, that the head
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and stern lines were thrown from the steamer to

the plaintiff mider the personal direction of the

master of the vessel. These facts effectually dis-

pose of all pretense that plaintiff Katzeek was a

mere idle onlooker, a mere licensee, and establishes

the fact that plaintiff Katzeek was at the locus of

injury of right and at the express invitation of de-

fendant and with their full knowledge and con-

sent.

Upon appellant's erronious theory, defendant

cites the case of Metcalf vs Cunard S. S. Co. 16

N. E. (Mass.), 701 at 704 (Defendant's brief p.

78). In this case the plaintiff went of his own ac-

cord upon defendant's steamship to consult de-

fendant's surgeons.

As a matter of fact, the case cited bv defen ri-

ant (Heinlein vs Boston & P. R. Co.. 16 NT^

(Mass.) 698 at 700, defendant's brief at r>a2re 80^

areues strong^lv for the plaintiff Katzeek. first that

Plaintiff Katzeek was on the dock at the express

invitation of defendant and at the reauest of de-

fendant, performed services for said defendant,

and then stood back a safe distance awaitinsr fur-

ther work accordins: to the custom of the countrv.

The dock was a semi-public dock under pri-

vate administration whi^h was used bv the entire

neisrhborhood. particularlv bv the fishing- boats of

that district, which fact was recosrnized bv the

learned Trial Judge CP. R. p.247). and not a pri-

vate dock as claimed by defendant.

Perhaps the case that approximates the case

at bar the nearest is the case of ZANONE vs O.

S. N. Co., 177 Fed. 913 (a C. C. A.) cited by the

defendant in his brief on page 84. There a man
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had been employed previously as a tally clerk by
the defendant, went to defendant's pier seekinjj;

and expecting- employment and thus went on the
ship.

This case on closer inspection does not fit the
case at bar because, first, the status of being on
board a ship is not analagous to being on a semi-
public dock; second, the defendant, after seeing
the former tally-clerk, did not solicit his assistance
in a material and necessary operation of the ship
as in the case at bar, and h(Mice it could not be
held that the former tally-clerk was invited on
the ship.

The only way we can account for the citation

of so many so-called analagous cases, e. g. Lar-
more vs Crown Point Iron Co. 4 N. E. (N. Y.) 752
at 754, 755, defendant's brief page 93, by the de-

fense is his necessities. In the above case, there

can be no analogy because the land on which the
plaintiff therein was injured was admittedly pri-

vate property—the private property of defendant.
In the case at bar, the locus of injury was a semi-

public dock on which many people were gathered
and were accustomerl to gather when steamers
came in (P. R. p. 155) where the evidence is that

'Moseph Allen and Dan and myself and the other
man, and there \s a whole lot of people that was
standing back on the wharf." (P. B. p. 155).

Appellant's citation of the case of Shafer
vs Tacoma Eastern R. Co., at p. 103. its brief, is

in point to the extent that the injured person was
on abutting property; but the elements of that
case were such as to show the injured plaintiff

to have been in somewhat of the position of one
who might sue for damages sustained while seek-
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ing suicide. Chief Justice Morris in delivering

the decision of the Supreme Court of Washing-
ton in that case said:

"On Sunday July 12, 1914, respondent
was attempting to raise a derailed engine.

Appellant, living nearby, was attracted to the

scene through curiosity. Using his own
language

:

'I came over to see what was going

on. I went out there to see something-

unusual; something great. I expected

to see a demonstration; see something
different from what I usually saw about
lifting things. In the lifting of a big

thing like that there is an element of

danger connected with it; that something
might break or give way that I would
be apt to see if I was around in a safe

place.

'

"Appeilaiit Vvas not the only oiie attract-

ed to tlie scene. Many others were led to

visit the place as spectators, crowding in up-

on the workmen uniii a policeman drove them
back, telling them to keep back on account

of the danger. Appellant linaily took a posi-

tion on the edge of the borrow pit, about 50

feet away from^ the derailed engine, assuming
he \YSiS in a safe position and could see all

that took place. The method employed was
to attach a cable to the wrecking train to the

boiler of the engine and then pull toward the

track with a rolling movement. In placing

the cable around the engine boiler it was
placed back of some lugs against which, on

one of the pulls, the cable slipped. On mak-
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iiig another pull the lug snapped and was
hurled to where a})pellant was standing, in-

flicting the injuries complained of.

*'The j)laee where appellant was stand-
ing at the time he was injured was just off

from the railway right of way, and it is eon-
tended, first, that his right of action is based
upon the rule requiring those engaged in the
use of machinery to use a proper degree of
care to prevent injury to persons on adjoin-
ing property, and those passing on adjacent
streets—citing Truck & Drav Co., v. Hoeffer,
* * * 25 Pac, 1072 * * * Birkel v. Chandler
* * * 66 Pac. 406, Metz v. Postal Telegraph
Co., * * * 130 Pac. 343, and like causes from
this and other courts. These cases have no
application because of the lack of important
essentials-failure to warn and lack of knowl-
edge of the dangerous situation. Here there
was both a warning given, and appellant
frankly admits he knew there was an element
of danger in the work, and it was, partly at

least, because of this that he was attracted
to the scene. Appellant was a mere licensee

or volunteer, and his presence at the spot
where he was injured is best undei'stood In-

referring to his testimony previously quoted.

It is this that determines the law against
him. He appreciated the presence of danuer,
which means that the law charges him with
the natural results of the thing he appreciat-

ed and understood. Knowledge of danger is

in law knowledge of the dangerous results

naturally and proximatelv flowiuL'" from that

danger, Nordstrom v. Spokane & I. K. Pv. Tn.,

* * * 104 Pac. 809 * * *
. From his own

testimony it is clear that appellant knew and
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appreciated the dangerous situation. In fact

that was one of the attractions exciting his

curiosity and inducing his presence. Know-
ing he was submitting himself to a known
danger would be a voluntary submission to

the natural and proximate results flowing

from the danger. * * * >?

(B) Plaintiff below charged negligence on two
counts, lirst, that defendant below failed to pro-

vide "lifting equipment on said vessel CORDOVA
of sufficient strength to handle the boiler" and
second, "that the said defendant failed to furnish

experienced operators for moving the said boiler"

(P .R. p. 15). Section IV of the Fifth Amended
Contplaint (P. R. p. 14) specifies that the shackle-

pin broke due to its "deficiency and insufficiency

and to its lack of strength to bear the strain of

the said boiler which the servants of the defend-

ant were lifting, together with the inexperience,

incompetence and negligence of the servants of

the defendant operating the winches use to hoist

the said boiler."

The question of plaintiff's right to be at the

locus of injury has been much discussed above.

He was an employee of the cannery company who
owned the dock (P. R. p. 41) and as such em-

ployee, he performed the duties of stevedore when-
ever the steamers came to that cannery (P. R. p.

84) where plaintiff answered "I have been down
there before, because I am one of the longshore-

men. That is whv I got to be down there all the

time." and immediately thereafter "Sometimes, I

am not there to do the helping, but when I am
there, I do the helping. There is lots of other

boats besides that steamer is running there, quite

a lot of them."
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The character of the wharf is entirely differ-

ent from that stated by the defense and was prop-

erly described as being a senii-pnbli(; wharf un-

der private administration (P. K. p. 247, 548).

Being properly on the dock, the defendant below

is liable for his negligence if negligence could be

charged and proven as it relates ( first ) to the

shackle and lifting gear and (second) as it relates

to the experience and competence of the man op-

erating the winches.

As to the shackle, defendant testified that it

had been carefully inspected and that it was ad-

equate and suitable for the lifting of that heavy
boiler. This is the mianimous testimony of the

defense as might be expected considering the fact

that the identical shackle was not produced in ev-

idence. But that was a point that caur.ed the

jury to disbelieve the defendant's v/itnesses—its

failure to produce the shackle. The defense said

that the shackle could not be found altho they

looked for it immediately after the accident. Steve

Perrin, for the plaintiff, however stood and watch-

ed the events before and after the breaking of the

shackle and said (P. R. p. 140) "I seen what part

of the line was broke then," bearing in mind that

this is the language of man who talks no English.

*'I was there at the wharf standing, looking at

the parties that fixed that thing that v/as broke.''

(P. R. p. 143). ''I seen that thing what was
broke." (P. R. p. 143), and in answer to the

question (P. R. p. 144) Can you describe the thing

that was broke? he said "I got that thing in my
possession: that thing was broken. * * * Tt is

just the same as this (exhibiting shackle) but it

is bigger than this. This part of this iron is broke

right there," pointing to the pih in the shackle.
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and then on the following page, Perrin said "This
thing, this gear was laying right on the boat. It

was just laying there."

The defense however did not produce the

shackle. The testimony of Perrin was supported
by Arthur A. Mabry. chief officer of the COR-
DOVA taken in conjunction with McDonald's
testimony. (P. Ri. p. 385) that "there is a hole

in the plate (of the CORDOVA) through which
the shackle passed. Then this pin passed through
this splice in the end of the guy and connected
the two." Mabry could so testify because "My
duties as chief officer of that ship were to see that

the gear was trimmed for lifting, and to look the

gear over, see that it was in proper shape for

lifting the cargo that it was to lift out, which I

did." (P. R. p. 373).

The second mate, W. McDonald, while he tes-

tified that he did not inspect the shackle or other

gear (P. iR. p. 435), said "this pin goes through
this hole in the ship's side and is screwed up.

That's the way it was fastened" (P. R. p. 440) a

wholly gratuitous bit of evidence in view of his

statement that he had not inspected the shackle

or gear. However this evidence was drawn out

by defense counsel to account for the fact that the

shackle disappeared as will be shown later. On
the next page (P. R. p. 441) McDonald was ask-

ed "Did you see what had broken or find out

what had broken'?" to which he answered "Yes,
sir; I found out right away. Q. What was it that

broke A. The shackle. Q. What part of the

shackle broke? A. The pin must have broke.

Nothing else could have broke. Q. Well, why do

you say that? A. Because, if the shackle would
have broke, the pin would have stayed in the hole

in the ship's side. If the shackle would have broke
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at the end, the peiiant would have come out and
the shackle, the pin would have stayed in the hole.

Q. Well, was the pin still in the hole after the

accident? A. No, sir." and then went on to say
that he never saw the shackle or pin after the

break. This corroborates the testimony of Perrin,

witness for plaintiff who said he saw the shackle
after the accident for that is the way Mabry, who
personally inspected the shackle, said the shackle
was fastened in the ship's side, the pin being out-

side and there passing thru the eye of the pen-
nant, and McDonald informing the jury that if

the pin was outside the ship's side, when it broke,

the shackle must remain in place, McDonald tes-

tiying that it was the pin that broke. The ques-

tion naturally arises, where is the shackle and
why didn't the defense produce it.

The second point involved in the charge of

negligence was the incompetence and inexperience
of defendant's servant who was running the winch
(P. R. p. 13, 14).

The defense depended on the testimony of

the ship's officers to prove the competence and ex-

perience of the colored man w^ho operated the

winches. But why w^as he not produced? He w^as

available, in Seattle* within the personal knowl-
edge of the ship's officers (P. R. p. 427, 462, 463,

466, 468). Naturally the jury would reject the

testimony of the ship's officers as to the compet-
ence and experience of that winchman, so that

the only competent testimony before the court as

to his experience was the testimony of the wit-

nesses for the plaintiff.

Thev testified that the winchman jerked the

lines (P. R. p. 136, 137), which according to the
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testimony of W. McDonald would indicate inex-

perience and incompetence. (P. R. pp. 467,468)

"Q. Well, if you did see a man handling it in that

manner (jerking the load), what would be your

judgment as to whether or not he was an expe-

rienced man or whether he was a green hand or

an inexperienced man*? Answer by McDonald.

Well, I wouldn't think he would be doing the right

thing. Q. He would be doing the wrong thing?

A. He wouldn't be doing the right thing. Q. In other

words, he would be doing the wrong thing, Mr.

McDonald? A. Yes; by jerking it. Q. And it

wouldn't make any difference whether he was an

experienced man, such handling would be wrong."

Plaintiff below had no reason to conceive him-
self in danger while standing upon the wharf be-

fore the load being lifted was even clear of the

ship. (P. E. pp. 45, 46, 171, 190, 264 265, 476).

The starboard side of the ship was against

the wharf and the engine that was to be lifted

was on the port side, the side further away from
where plaintiff below was standing. (P. E. 287,373).

Was it reasonable to suppose that under such
circumstances plaintiff below^ could have conceiv-

ed his position dangerous unless he was fairly

warned ?

It is a disputed question whether plaintiff

below received any warning. Appellant's witness.

Bender, testified he heard the mate,, Mabrv, crv

out: "Stand clear." (P. R. p. 265,266) ; Mabry
testified he "sung out": "Stand clear, look out
for yourselves" (P. R. p. 438) and McDonald, the
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second mate, testified that Mabiy, the mate, voic-

ed the warning '* (To) ' look out on dock." (P. R.

488). Plaintiff below testiiied ho hoard no one

speak (P. R. p. 44), and, in rebuttal, tostitied he

heard no warning (P. R. pp. 484, 485). And it

is not in evidence that any of the ship's crew told

plaintiff below to leave the vicinity of the ship

or motioned him awa3\ Mabry, the mate, was not

clear as to whether the winches were running

when he "hollered": "Stand clear"—he presum-

ed they were; (P. R. p. 385); Bender testified

the warning was given before the strain was tak-

en (P. R. p. 265) ; no warning was given the plain-

tiff below to stand back (P. R. p. 360) when the

gear was being connected with the boiler (P. R.

p. 359) and there is no evvdence at all that he was
otherwise warned to leav// the vicinity of t^he ship.

yiii

THE JURY SHOULD HAVE BEEN INSTRUCT-
ED TO RETURN A VERDICT IN

DEFENDANT'S FAVOR
The appellant depends for argument of this

point upon his allegations in Points VI and VII.

Appellee maintains that both pleadings and ev-

idence disclose cause of action for personal in-

juries in favor of plaintiff below as against de-

fendant below, as set forth in appellee's argument

on Points VI and VII and that therefore the trial

Judge did not err in not instructing the jury to

return a verdict in defendant's favor. This dis-

poses of Assignmients LXIX (P. R. p. 553) and
JjKX (P. R. p. 553) and LXXI (P. R. p. 554).
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CONCLUSION.

Briefly reviewing the arguments advanced by
plaintiff in error, defendant in error alleges that

appellant has failed to make out his case in the

following respects, viz:

1. Trial Judge did not err in receiving tes-

timony pertaining to a subsequent break in gear

because such testimony was offered to show the

general defective condition of lifting gear at the

time of the accident in question. (Point I.)

2. Trial Judge did not err in denying admis-

sion of testimony purporting to show the surprise

of defendant's servant at the accident because

plaintiff below nowhere pleaded that he was in-

jured wantonly or willfully by defendant below;

and further such testimony is clearly a conclusion.

(Point II.)

3. Jury was sufficiently instructed as to bur-

den of proof of damage. Point III.)

4. Any deviation from exact language of

plaintiff made by the trial Judge in his instruc-

tions, although fully justified by plaintiff's plead-

ings, tended to injure plaintiff, if any injury can

be said to have been done, rather than defendant

below. (Point IV.)

5. A motion and demand for Bill of Partic-

ulars can be granted or denied at the discretion

of the Judge according to the Alaskan Code.

(Point V.)

6. The trial Judge held the correct view of

the law both as to charges to the jury which he
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gave and those which he refused to give (Point

VII.)

7. Trial Judge did not err in overruling de-

fendant's demurrer and denying his motion for

directed verdict since both pleadings and evidence
show sufficient cause of action of plaintiff below
as against defendant. (Point VI, VII, and VIII.)

Plaintiff below respectfully urges that , both
under the law and the evidence, the judgment as

entered by the trial court be affinned, and plain-

tiff below will ever so pray,

Respectfully submitted,

REDMAN AND ALEXANDER,
Attorneys for Defendant in EhTor.
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I.

Evidence of Accidents Occurring Subsequent-

ly TO THE Accident by Which Plaintiff Was
Injured Was Inadmissible.

The plaintiff asserts that the evidence which

we attack did not relate to another accident, but

related to a manifestation of the weakness and in-

adequacy of the lifting gear coincident with the

accident in which he was injured (Plaintiff's Brief,

p. 5), and that it was clearly admissible to show

that "A defect in the property existed and the

probability that the injury complained of resulted

therefrom and to show that the defendant had not

adopted proper precautions to prevent injury from

the defective or dangerous condition of his prop-

erty" (Plaintiff's Brief, p. 8), and "to show the

insufficiency of the apparatus" (Plaintiff's Supple-

mental Authorities, p. 1).

We do not question the rule that evidence may

be admitted to show the condition, after an acci-

dent, of the instrument or agency whose defects

caused the accident, provided the condition of such

instrument or agency then is the same as at the

time of the accident. The lack of change in such

condition doubtless may be shown either by positive

evidence of such similar condition or by indirect
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evidence, i. e., the failure of any proof of change

in the instrument or agency since the accident. The

learned trial court admitted the objectionable evi-

dence on the theory that "It tended to prove the

weight of the boiler and the inadequacy of the

tackle" (P. R. p. 245). We are unable to under-

stand how, under any circumstances, the breaking

of the rope could prove the weight of the boiler,

any more than one could judge the weight of an

apple by being told that a string upon which it

had been suspended had broken. The breaking of

the string might be proof that the string was not

stout enough to bear the weight of the apple, but

certainly no one could tell from that bare fact the

weight of the apple.

Assuming for the argument that this evidence

might tend to prove that the rope was not strong

enough to sustain the weight of the boiler, yet

there is no evidence that the rope was not strong

enough to bear the weight of the boiler at the time

of the prior accident by which the plaintiff was

injured. Very apparently the rope in that acci-

dent did sustain the weight of the boiler. As a

matter of fact, after the prior accident, as plain-

tiff admits himself (Plaintiff's Brief, p. 4, line 12),

a new shackle or shackle pin was put in (P. R., p.



145), so that the condition of the apparatus at the

time the rope broke was not the same as its condi-

tion at the time when the shackle broke. This

change of condition alone places the circumstances

of this case in a different status from those cited

by plaintiff, as those cases very apparently are

bottomed upon the theory that the condition at the

time of the different accidents was identical. Fur-

thermore, one of the essential factors of the rule

which plaintiff advances is, we submit, that the

accidents be similar. As we have already seen,

in the accident in which the plaintiff was injured

the shackle or its pin broke and the guy or pennant

flew around and, striking plaintiff, swept him

against the side of the ship (P. R., pp. 191, 265,

347, 376, 402, 439, 441, 442 and 443). In the

second accident, which was after a new shackle or

shackle pin had been put in, a rope broke (P. R.,

p. 146), and nothing whatsoever took place in re-

spect to the shackle or its pin or the guy or pennant.

The accident in which the rope broke was not

prior to, but was subsequent to the accident in

which the shackle broke (P. R., p. 146). There

was, therefore, nothing in the second accident to

give the def^i^iflant any notice of any defect in the

tackle at the time that the shackle or its pin broke.



The accident spoken of by this Honorable Court

in Otis Elevator Company v. Luck, 202 Fed. 452,

was a prior accident.

For these three reasons: Dissimilarity of condi-

tions; dissimilarity of accidents; and a subsequent

instead of a prior accident, we urge that this evi-

dence was cleary inadmissible under the rule that

"Evidence of an accident happening after the

injury to plaintiff is not admissible."

29 Cyc. 613.

II.

Evidence of the Unexpectedness of the Acci-

dent WAS Properly Admissible.

We think it not amiss to emphasize plaintiff's

admission in his answer to this point, wherein he

states, "Plaintiff below neither alleged in his com-

plaint nor introduced nor attempted to introduce

evidence showing the alleged negligence to be wilful

or wanton" (Plaintiff's Brief, p. 9).

III.

Plaintiff Had the Burden to Prove the Ex-

tent OF His Injuries and the Amount of His

Damages.

Our point is that the learned trial court failed

(Instruction 12, P. R., p. 522, 523; Instruction No.
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14, P. R., pp. 525, 526) to place the burden of

proof upon the plaintiff to show that the damages

which he claims he sustained.

IV.

Instructions Must Be Based Upon Evidence, Not

Upon Abstract Propositions of Law, and Upon

the Issues Raised by the Pleadings.

We again urge that there was no evidence in the

record, of which we are cognizant, that warranted

the learned trial court's making the statement (P.

R., p. 247) or contingently premising his instruc-

tion (P. R., p. 517) that the dock in question was

either a public or a quasi-public dock.

We also again desire to emphasize the specific

limits placed by plaintiff in his pleading upon de-

fendant's negligence (P. R., top of p. 15).

Plaintiff, to maintain his right upon the dock,

urges that his assistance was solicited by the de-

fendant to help take the mooring lines. We do

not believe that there was any direct evidence of

this. True, plaintiff claimed to have helped take

the head and stern lines of the ship (P. R., pp. 80,

81, 153, 170), and, while some question might be

raised as to whether he did or not (P. R., pp. 268,

276, 377 and 378), we have assumed for the pur-



pose of the argument that he did help with those

lines. The purser testified that when steamships

come up to a cannery dock, it is customary and ex-

pected that someone on the dock will take the ship's

lines when they are thrown out on the dock (P. R.,

pp. 416, 417), and the master testified that an

Indian took at least one of the lines on the dock

when the ship was landing (P. R., p. 342) ; but

there is no testimony that the plaintiff was solicited

to help with the landing of the ship. As a matter

of fact, any such help that he gave was purely volun-

tary, but, further assuming, for the purpose of

the argument, that his helping with the lines was

at the implied solicitation of the defendant, it will

be remembered that the plaintiff was neither in-

jured while he was helping with the lines nor by

the boiler being unloaded from the ship and dropped

or permitted to fall upon or against him in any

manner. The accident in question happened not

less than ten or twenty minutes after plaintiff

claims to have helped with the lines (P. R., pp. 303,

379, 398, 402, 409 and 426). Plaintiff had done

no other work except to help with the lines (P. R.,

pp. 80, 81) and was simply a spectator at the time

he was injured, standing there looking on (P. R.,

pp. 269, 276, 298, 377, 378, 417, 418, 407, 444,
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392, 157, 158). The accident moreover, was en-

tirely unexpected. That appears from all the evi-

dence in the case, and could not have been antici-

pated by the defendant.

Defendant Was Entitled to Know the Particu-

lars AS TO Plaintiff's Employment and as to

Where Plaintiff Was at the Time That He
Was Injured.

Plaintiff's failure to furnish the particulars as

to his employment at the time of the accident com-

pelled defendant to defend the suit without any

knowledge as to the facts that plaintiff claimed

imposed upon the defendant the duty to treat the

plaintiff as something other than as a trespasser.

The information given in the complaint was not

even as adequate as that contained in the com-

plaint held insufficient in the case of Brosline v.

Kansas City M. & R. Co., 21 So. (Ala.) 475, at 477,

cited in our brief in chief on pp. 64 and 65.

VL

Plaintiff's Complaint Did Not State Facts

Sufficient to Constitute a Cause of Action.

Plaintiff cites not a single case in his brief (pp.

12, 13, 14) to repudiate the many cases cited in our



brief in chief (pp. 57-73) in support of our con-

tention that the complaint did not state facts suffi-

cient to constitute a cause of action ; but in his sup-

plemental authorities, paragraphs 2 and 3, he ad-

vances the proposition that the ''Licensee doctrine

is invoked when suit is brought against the owner

of the premises," and that the owner of the premises

"is liable to a licensee for acts committed with

notice of the fact that strangers are likely to ap-

proach."

It will be borne in mind that plaintiff was not

defendant's employee but claimed to be an em-

ployee of the Haines Packing Company (P. R., pp.

12, 13). Neither was he a passenger, nor did he

stand in any contractual relationship with the de-

fendant. Inasmuch as in his complaint he alleged

that he was on the dock performing the duties im-

posed upon him by the owner of the dock, possibly

that was sufficient to show that he was not a tres-

passer but it does not show him to have occupied

any higher status on the dock than a licensee, for

the reason that such allegation is simply tantamount

insofar as defendant is concerned to stating that

the plaintiff was lawfully upon the premises; or,

in other words, at the most only showed that he

was there as a licensee. We have cited several
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authorities on this point in our brief in chief, pp.

60 to 67.

An examination of plaintiff's complaint shows

that it is bare of any allegation that the defendant

had any notice or knowledge of the plaintiff's em-

ployment or position on the dock; it is bare of any

allegation that defendant or its servants knew or

ought to have known anything about the plaintiff

or his relationship to the Haines Packing Company

or his duties growing out of any such relationships

;

it is bare of any allegation that defendant agreed

on, assented to, or knew of any arrangement or

duty by which the plaintiff was expected or required

under his employment with the Haines Packing

Company to be on the dock ; it is bare of any allega-

tion that defendant had invited the plaintiff to come

on the dock; in fact, plaintiff himself claims that

"Defendant had no authority to invite the plaintiff

upon the wharf or to expel him from it" (Plaintiff's

Brief, p. 14). It is bare of any allegation that

there was any agreement by the defendant with

either the plaintiff or with the Haines Packing

Company by which the plaintiff was expected or

required to be on the dock.

Clearly, in view of the absence of these allega-

tions, at the most the complaint could only be held
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to state that plaintiff was lawfully on the dock;

that is, he was on the dock, insofar as defendant

was concerned, in a status no higher than that of

a licensee.

The plaintiff seeks to overcome the force of these

contentions, by claiming, as above stated, that the

licensee doctrine is invoked when suit is against

the owner of the premises. While plaintiff does

not so state, evidently he intends to intimate that

the licensee doctrine can only be invoked when suit

is brought against the owner of the premises on

which the plaintiff was standing when injured. It

is true that the defendant did not own the wharf

upon which the plaintiff stood while watching the

work aboard the ship. The defendant did own the

agency with which the plaintiff was struck. There

is no question about that.

We do not think that the principles of law govern-

ing injuries to licensees is so limited as to be avail-

ble only to the owner of the premises on which the

plaintiff stands when the injury occurs.

We submit that that doctrine is not confined

simply to cases where the paintiff is actually stand-

ing on the premises owned by the person who owns

the agency whose accidental breaking results in an

unfortunate injury to the plaintiff.
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Several of the cases cited by us in our brief in

chief show no such limitation. In Murphy v. Boston

& M. R. R. Co., 142 N. E. (Mass.) 782, 783, 784

(Brief p. 97), the defendant was the owner of the

agency which did the injury, i. e., the railroad car,

but the premises were owned by a third party.

Certainly, in the case at bar, the defendant, hav-

ing called at the Haines Packing Company dock to

unload the boiler consigned to that company, had

a right to use that dock for that purpose, just as

the railroad company, in the case just referred to,

had a right to use the tracks on the premises of

the third party.

In the English case of Batchelor v. Fortescue, the

original citation of which we do not have but which

is referred to in our Brief, p. 101, very apparently

the decedent was standing on adjoining premises

and not on the premises owned by the defendant.

In Shafer v. Tacoma & Eastern R. Co,, 157 Pac.

485 (Brief p. 103), it would appear that the plain-

tiff was not standing on land owned by the de-

fendant.

We see no justice in plaintiff's attempt to impose

a greater duty upon defendant because it did not

own the dock or because it was not his employer
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than could have been imposed upon it had it been

such owner or such employer. It is very apparent

that if he was an invitee when taking the lines of

the ship, that he had out stayed that invitation and,

therefore, that his relationship towards the defend-

ant became no more than that of a licensee.

We again take the liberty of referring to the

many cases cited in our brief in chief, pp. 77 to

103. We also wish to urge that the applicability

of the doctrine of the duty owed to a licensee is not

based simply upon whether or not the defendant

owns the premises upon which. the plaintiff is in-

jured by the accident, but upon the relationship

that exists between the plaintiff and the defendant

at the time of the accident, and that the fact that

the plaintiff was not standing on premises owned

by the defendant would not govern the applicabil-

ity of the principles of law relating to licensee. Plain-

tiff standing in the position of a licensee to the

defendant makes applicable the many cases which

we have cited; and limits defendant's duty to the

plaintiff at the time of the accident to that of only

not wilfully or wantonly causing the plaintiff to

be injured.

The authorities referred to by plaintiff in 32 L.

R. A. (N. S.) 576 and in 70 Atl. 826, in our view,
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only confirm the rule as to a person not wilfully or

wantonly causing an injury to another person who

is a licensee as to the first person.

That defendant did not wilfully or wantonly

cause plaintiff to be injured is not only manifest

by the evidence in the case, but plaintiff admits

it for he confesses that he "Neither alleged in his

complaint nor introduced or attempted to introduce

evidence showing the alleged negigence to be wil-

ful or wanton." (Plaintiff's Brief, p. 9.)

VII.

The Evidence Failed to Disclose a Cause of

Action In Favor of Plaintiff and Against

Defendant.

We submit that the printed record supports our

statement of the evidence (Brief |in chief, pp. 9

to 16), and that plaintiff stated that he was taking

a walk when the steamer came in (P. R., p. 41) , and

that his real work was that of a fisherman (P. R., pp.

51, 176 and 205) and that on the day of the accident,

he had been doing a fisherman's work, i. e., fixing a

net and measuring a lead line (P. R., p. 52) , and that

it was after the quitting time of his work (P. R., p.

52. It is also clear that no duty of his employment

with the Haines Packing Company required him to
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help with the lines of the ship, as he said that some-

times he helped and sometimes he did not (P. R., p.

85), and there is no evidence whatsoever, either that

he had any such duty or that the defendant knew

that he had any such duty imposed upon him under

his employment with the Haines Packing Company.

While there is testimony that steamships in land-

ing at cannery docks expected people on the dock

to help with the lines of the ship (P. R., p. 416, 417),

there is no evidence that the plaintiff personally was

required or even expected to do that work. He was

not assisting in the work of the ship or doing any

other kind of work on the dock at the time of the

accident (P. R., pp. 377, 378).

Although plaintiff claimed he heard no warning

(P. R., p. 44, 484, 485), there is positive evidence

that a warning was given (P. R., pp. 378, 392, 438,

460), and plaintiff could see what was taking place

(P. R., p. 83), and he was watching the work him-

self (P. R., pp. 44, 45, 82, 83, 136, 157, 158, 170,

171 and 179). Plaintiff himself claimed that he

saw something unusual in the way the work was

being done (P. R., p. 44, 170 and 171).

We challenge the statement (Plaintiff's Brief, p.

16), that the plaintiff was awaiting further work.

There is no evidence to support such statement, nor
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is there any evidence that defendant held out any

inducement to plaintiff for any work whatsoever.

Neither is there any evidence that the dock was a

semi-public dock.

The evidence clearly establishes that the broken

shackle was never found (P. R., pp. 347, 382, 384

and 389). There is nothing sinister in concluding

that when its pin broke, the shackle fell over the

side of the ship into the water (P. R., p. 347).

The winchman's whereabouts at the time of the trial

were not known. In fact, the mate testified that

he had not seen him since the previous spring and

then only at a chance meeting (P. R., pp. 427, 428).

Plaintiff very apparently misses the point of de-

fendant's argument. We urge that plaintiff's evi-

dence gave him no status on the dock at the time

of the accident, in respect to defendant, higher than

that of a licensee, and hence that the latter owed

the plaintiff no duty other than not to wilfully or

wantonly injure him. The many cases cited in our

brief in chief directly support this contention. The

evidence, moreover, clearly shows no greater duty

than that owed to the plaintiff by the defendant.

The evidence at the trial added nothing whatsoever

to the deficient allegations of plaintiff's complaint
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other than the fact that the defendant knew that

the plaintiff was on the dock; that is, not that de-

fendant knew that plaintiff personally was on the

dock but that persons were on the dock of whom the

plaintiff was one; but that fact avails plaintiff noth-

ing because there is no evidence that the defendant

wilfully or wantonly caused the plaintiff to be in-

jured, and plaintiff himself confesses that he

"Neither alleged in his complaint, nor introduced

or attempted to introduce evidence showing the

alleged negligence to be wilful or wanton." (Plain-

tiff's Brief, p. 9). No one will contend that defend-

ant's testimony showed any wilfulness or wanton-

ness on its part; hence plaintiff is not entitled to

recover, as neither his complaint nor his evidence

shows a case against the defendant.

We also urge that even if the law and evidence did

not so clearly establish plaintiff's status as being

no greater than that of a licensee, he not only

failed to prove the negligence to which he specifi-

cally limited the defendant by his pleading (P. R., p.

15) but also entirely failed to prove any negligence

whatsoever on defendant's part.

In view of these facts and the law, defendant

again respectfully urges that it would be idle to
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grant plaintiff another trial and that defendant is

not only entitled to a reversal of the present judg-

ment but also to a judgment in its favor, dismissing

the action.

Respectfully submitted,

Bogle, Bogle & Gates and

R. E. Robertson,

Attorneys for Plaintiff in Error.










